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THE ELECTRICITY EMERGENCY ACT OF 2001

TUESDAY, MAY 1, 2001

HoUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY AND AIR QUALITY,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to notice, at 1 p.m., in room
2123, Rayburn House Office Building, the Hon. Joe Barton (chair-
man) presiding.

Members present: Representatives Barton, Cox, Largent, Burr,
Whitfield, Norwood, Shimkus, Shadegg, Pickering, Radanovich,
Bono, Walden, Tauzin (ex officio), Boucher, Hall, Sawyer, Doyle,
Waxman, Markey, McCarthy, Strickland, Barrett, Luther, and Din-
gell (ex officio).

Also present: Representatives Eshoo and Harman.

Staff present: Jason Bentley, majority counsel; Joe Stanko, ma-
jority counsel; Bob meyers, majority counsel; Dennis Vasapoli, Fel-
low; Karine Alemian, professional staff; Peter Kielty, legislative
clerk; Andy Black, policy coordinator.

Mr. BARTON. The subcommittee will come to order.

Today we are going to hold the first day of hearings on the Elec-
tricity Emergency Relief Act of 2001. We will have a second day on
Thursday at 10 a.m., and since the second day’s hearing is a con-
tinuation of today’s hearing, we will do opening statements today,
but we will not do opening statements on Thursday.

We are here today to discuss legislation concerning the looming
electricity shortages this summer. The Electricity Emergency Relief
Act cannot completely solve the expected problems in California
and other States this summer, but it can help. And if there is
something that we as the Congress can do legislatively, even if it
is a little bit of help, I think we have an obligation and responsi-
bility to do so.

The California Independent System operator’s latest assessment
for the summer electricity situation in California indicates that the
supply of electricity will not equal the demand for electricity in
that State. I quote, “For the months of June through September,
the ISO forecasts a peak demand resource deficiency ranging from
600 megawatts to nearly 3,700 megawatts per hour. Given this
forecast, the ISO expects that load curtailments (blackouts) will
occur this summer.”

I want to repeat that. This is from the California Independent
System Operator. This is not from myself. This is from the people
that run the power grid in California.
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“Given this forecast, the ISO expects that load curtailments
{blackouts) will occur this summer.”

I have heard estimates that California will probably experience
blackouts more than 30 days this summer, and that the total out-
age time could surpass over 200 hours. Other States, such as New
York, could also have problems getting enough generation on line
to meet the summer peak.

This subcommittee has been very active in learning about the
California situation. We held a formal field hearing in San Diego
last summer. We have dealt with this issue in three hearings in
this Congress.

At our last California hearing on March 22, I explained my inter-
est in putting together legislation. Later that day I circulated a list
of possible bill elements. I have asked for inputs from sub-
committee members on both sides of the aisle.

On March 28, I sent out a revised list of possible legislative ele-
ments, and I held a meeting the next day to which all sub-
committee members were invited. Approximately two-thirds of the
subcommittee did attend that meeting.

On April 6, I released a discussion draft and asked for input. On
April 23, based on the input from the April 6 discussion draft, I re-
leased another discussion draft, and on April 26, brought the final
bill for introduction, which happens today.

The process has been and continues to be an inclusive process.
It is my intention to work with all members of the subcommittee
on both sides of the aisle on a bipartisan basis.

I look forward to continuing the productive conversations that we
have had so far with all subcommittee members, and with the
ranking member, my good friend, Congressman Boucher from Vir-
ginia.

The bill that is before us today attempts to reduce electricity de-
mand through, among other things, Federal facility conservation in
States that have declared electricity emergencies; a national clear-
ing house for voluntary demand response options; and open to ev-
eryone west-wide demand auction program which should help
shave peak load that causes high prices and potential blackouts;
and latitude to offer daylight savings time in the West on a State-
by-State basis if those States choose to do so.

The bill also attempts to increase electricity supply in States that
might have shortages by, among other things, keeping PURPA
qualifying facilities, providing power when they are not getting
paid by the local utility; letting FERC license hydroelectric genera-
tors modify their license terms during emergencies if the Governor
of that State asks for such action; giving federally owned hydro-
electric facilities the ability to increase generation, again at the re-
quest of a state’s Governor; allowing temporary flexibility for much
needed new power plants to come on line quickly if requested by
a Governor and approved by the Federal EPA; allowing existing
natural gas powered plants in certain emergency back-up genera-
tors to operate with certain environmental limitations when black-
outs are imminent if, again, requested by a Governor and approved
by the EPA; allowing Governors to request the Federal Govern-
ment to operate its own generators during emergencies to decrease
the amount of electricity that the Federal Government must buy
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from the grid; and creating a new Department of Energy Tribal En-
ergy Office to assist Indian tribes wishing to develop energy re-
sources on tribal lands.

With regards to transmission infrastructure, the bill would direct
the Federal Government to construct a new transmission line in
central California, the so-called Path 15 line, to relieve the state’s
most notorious transmission constraint; would order the FERC and
the DOE to report to the Congress on transmission constraints and
present a plan to address those constraints; would authorize the
Department of Energy to coordinate the establishment of trans-
mission corridors across Federal lands; would order the trans-
mission lines sold to the State of California be subject to Federal
requirements for fair, open access and reasonable rates and would
allow the formation of a western region, regional transmission or-
ganization if ten of the 14 Governors of the States in the West
voted to do so.

Finally, the bill would direct the Department of Energy to work
with the Federal Emergency Management Agency to undertake
preparations for emergency actions and public education in States
most likely to experience widespread blackouts.

I want to thank the witnesses for coming today. Our FERC Com-
missioners are getting to be almost honorary members of this sub-
committee they have been here so often, but it is always good to
see you.

We are going to have a number of witnesses later in the week
on this same subject, and I would like to say before I recognize Mr.
Boucher, with regard to the timing, it would be wonderful if we
could spend more time studying this subject. The problem is that
summer is going to be here in less than a month.

And unless the Congress has the ability to literally stop time by
saying it shall not go over 90 degrees in California until we have
decided with all due deliberation what to do about the problem, the
fact remains that if we are going to help California and other
States this summer, this subcommittee has to act in the very near
term.

I cannot stop time. This is not a science fiction movie that we can
just wait and wait and wait. We have got to act, and it is my inten-
tion based on the hearings this week that if it appears that the
bill’i elements are reasonable, to attempt to act some time next
week.

With that, I would yield to my ranking member, the distin-
guished gentleman from Virginia, Mr. Boucher, for an opening
statement.

Mr. BoUCHER. Thank you very much, Mr. Chairman.

I want to thank you, in particular, for inviting the members of
the Federal Energy Regulatory Commission to be the first wit-
nesses on this series of hearings examining the approach that Con-
gress should take in addressing the pressing problems in the West-
ern interconnect.

I welcome this opportunity for a discussion with the FERC Com-
missioners concerning the provisions of their most recent order re-
lating to the reasonableness of wholesale electricity prices. Today
and again on Thursday, we will have the benefit of comment on the
new FERC order and on the recommended parameters of needed
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legislation from a range of interested parties, including California
officials and power marketers.

We need to hear from the administration concerning this pending
legislation, and I very much hope that perhaps on Thursday the
subcommittee will be favored with that testimony, as well.

I want to thank Chairman Barton for acceding to my suggestion
that a second day of hearings be held on this measure this week,
for his cooperation in working with our staff, and for postponing
beyond this week subcommittee markup of the legislation. We need
this extra time for a proper evaluation of its provisions.

The FERC order that was issued last Wednesday is, in my opin-
ion, a step in the right direction, but it dves not go far enough in
meeting the FERC’s responsibility to insure that wholesale elec-
tricity prices are just and reasonable.

The State of California has no authority to protect either utilities
or electricity consumers from unjust and unreasonable wholesale
power pricing. Under current law, only the FERC can exercise that
authority, and in my view, the most recent FERC order is deficient
in major respects.

Initially, the order only mitigates wholesale prices during periods
when an operating reserve emergency has been called, specifically,
when the reserve deficiency is 7.5 percent of normal requirements
or greater.

Price mitigation should occur during all hours, not just during
times of power reserve deficiencies. The FERC has had substantial
evidence presented, and it is a part of its record, that economic
withholding by power marketers has been occurring during all
hours, not just during the hours of constrained reserves.

Apparently, this evidence was either disbelieved or ignored in the
decision to limit wholesale price mitigation to the hours of severe
reserve constraints. In making this decision, the FERC, in my
view, has missed the mark, and I think it has failed to meet its
responsibility to insure just and reasonable wholesale prices.

As a second matter, I am perplexed by the provision in the FERC
order that would make even the limited wholesale price review the
agency is willing to provide conditional on a filing by the California
Independent System Operator and the three investor-owned utili-
ties in California by June 1 of a proposal for California to join a
regional transmission organization for the Western States.

Whatever the merits of an RTO for the Western interconnect,
through this provision in the order, the FERC is abdicating its re-
sponsibility to insure that wholesale prices are just and reasonable
unless the RTO filing is made. These issues should not be joined
in this fashion. The FERC has an absolute mandate in the law to
insure that wholesale prices are just and reasonable. The provision
of that essential protection should not be conditionsd and offered
only if the State is willing to join an RTO.

The FERC has had numerous opportunities to address the run-
away wholesale prices that beset California, often averaging be-
tween above ten times the $30 per megawatt hour, which in pre-
vious years has been the norm, and the FERC still has not pro-
vided the protections that are necessary.

Therefore, I have reluctantly concluded that this subcommitiee
should approve legislation which offers the wholesale price protec-
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tion-the FERC has failed to provide, and I look forward to working
with members of this committee as we consider the best approach
to meeting this need.

Unfortunately, the bill now before us contains no provisions on
this very essential subject.

The bill does contain a number of provision that could seriously
undermine a range of Federal environmental protection require-
ments. Among the most troubling provisions are those vesting the
Department of Energy with the sole authority to site power lines
on Federal lands and the provisions relating to an override of the
rules governing the operation of hydroelectric facilities, and there
is a longer list.

I respect the efforts that Chairman Barton has made through ex-
tensive hearings to inform the members of this subcommittee about
the power problems that affect the Western States.

I also appreciate his efforts to draft a legislative response to
those problems. Legislation is needed, but a major revision of the
bill now before us will be required before the legislation to be effec-
tive is presented.

I look forward to a cooperative effort among interested members
of this subcommittee to draft that effective response.

Thank you, Mr. Chairman, and I look forward to the witnesses’
testimony.

Mr. BARTON. We thank you, Congressman Boucher.

The distinguished full committee chairman, Mr. Tauzin, is recog-
nized for an opening statement.

Chairman TAUZIN. I thank my friend, Chairman Barton, and I
particularly want to express my appreciation for the hard work
that you and the staff have already put into these hearings.

Time is running out for California and other Western States if
they are to avoid serious electric disruptions this summer. Pre-
viously in one of the many hearings on this issue before the sub-
committee, experts testified that California is likely to experience
as many as 20 hours of rolling blackouts this summer, and the sit-
uation sounds, frankly, something more like we might read about
a developing nation as opposed to a high tech center that California
has become.

Blackouts not only affect the lives and livelihoods of Californians,
but they affect the security of all Americans. Our Nation’s busi-
nesses, and the growing high tech economy demand perhaps even
more than ever before, reliable and affordable sources of electricity.

Our families need the comfort of knowing that we can walk into
our homes and flip a switch and the lights will come on. We de-
serve electricity that is generated efficiently and cleanly and will
not break our pocketbooks.

U.S. consumers demand all of this, and our nation’s electric
power industries and energy providers are, frankly, capable of de-
livering on those requests. However, we now see how poor planning
and excessive regulation and over reliance on a single source can
lead to shortages.

Make no mistake. The situation in California is a direct result
of a failure to build new power facilities in that state. It has been
compounded by a poorly designed market and the continuing
drought in the Northwest, but the source of the problem is that the
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State relies too heavily on their neighbors to meet their energy
needs, coupled with the fact that retail price controls have re-
strained conservation efforts by as much, we are told, as 8 percent
while driving energy demand up.

In reality, achieving electric security will require the dual ap-
proach of increasing energy generation capacity and reevaluating
how we use power. There is not sufficient time to build new power
plants for California this summer, but there are smarter and more
efficient ways to use existing electric power in the West without
discouraging investment in this new generation.

And there is only so much the Federal Government can and
should do to effect local electric power issues. Our job is to focus
on the interstate aspects of the problem, examining how existing
Federal laws affect the local situation and to offer help where we
can, particularly in managing the impending crisis.

Unfortunately, we cannot help those who do not wish to help
themselves. We can, however, try to minimize the effect of one
state’s action on another, and, Chairman Barton, I believe your bill
focuses on the right issues by providing short-term stability in Cali-
fornia and the West. And making the most of existing generation
is really the only option in the near term given the shortage of
power in the West.

The short-term solution is to encourage existing generation that
is able to operate to be operatable, and that what few supplies of
electricity are out there, to get where they are needed in the most
efficient fashion and where they are needed most. That is pro con-
servation, pro consumer. It will encourage the most efficient use of
existing supplies, and will not discourage the much needed invest-
ment in new capacity.

Mr. Chairman, I would also like to make a couple of comments
about our process. First of all, your subcommittee will make a deci-
sion very soon as to when and whether to mark up this bill and
what shape it finally takes. I hope my friends who have always
worked in a bipartisan fashion with us on national issues like this
will work with us in making those decisions and making them
right.

I am in discussions with the leadership today and later this
week, and you will be there with me, Joe to get a read from our
leadership on when and how we should proceed. I want to make
it clear that we are getting no signals that the administration is
asking us not to consider this. We have heard that in the press.
That is not true.

The administration will tell you that they have responded to 17
to 18 requests made by the State of California in trying to be of
assistance to the State in its problems. We in Congress are doing
nothing short of the same thing, of looking at whether there are
things we can do to help manage this crisis and to assist the State
where it wants help and where it might need authority to waive
an existing provision of some law to get some power moving to the
places where it is necessary to avoid these dire situations we read
about.

We are going to do this in a collaborative fashion across this com-
mittee, and, Joe, I want to thank you for working so well with your
ranking member, and I want to commit to the ranking minority
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member of the full committee, Mr. Dingell, our continued coopera-
tion as we move forward to make sure that our dialog and our con-
centration continues as we explore whether or not to move and to
move what parts or all of this bill.

In the meantime, you have done, I think, this committee a great
service in these hearings, in all of the meetings in discovering what
it is we can do to help, if, in fact, California and the West desire
our help in this situation. I commend you for it and encourage you
in this hearing, as well.

[The prepared statement of Hon. W.J. “Billy” Tauzin follows:]

PREPARED STATEMENT OF HON. BiLLY TAUZIN, CHAIRMAN, COMMITTEE ON ENERGY
AND COMMERCE

I would like to thank Chairman Barton for his hard work on this issue and for
putting together these hearings. Time is running out for California and other West-
ern states to avoid serious electric supply disruptions. Previously, in one of the
many hearings on this issue before the Subcommittee, experts testified that Cali-
fornia could experience as many as 20 hours of rolling blackouts this summer. The
situation sounds like something from a developing Nation as opposed to the high-
tech center California has become.

Blackouts not only affect the lives and livelihoods of Californians, they affect the
security of all Americans. Our Nation’s businesses and growing high-tech economy
demand reliable, affordable sources of electricity. Our families need the comfort of
knowing that we can walk into our homes, flip a switch, and the lights will come
on. We deserve electricity that is generated efficiently and cleanly and that will not
break our bankbooks. U.S. consumers demand all of this, and our Nation’s electric
power industries and energy providers are capable of delivering.

However, we are now seeing how poor planning, excessive regulation, and over
reliance on one source can lead to shortages. Make no mistake, the situation in Cali-
fornia is a direct result of a failure to build new power plants in that State. It has
been compounded by a poorly designed market and the continuing drought in the
Northwest, but the source of their problem is that they rely too heavily on their
neighbors to meet their electricity needs. In reality, achieving electricity security
will require the dual approach of increasing generating capacity and reevaluating
how we use power. There isn’t sufficient time to build new power plants for Cali-
fornia this summer. However, there are smarter and more efficient ways to use ex-
isting electric power in the West without discouraging investment in new genera-
tion.

There is only so much the Federal Government can and should do to affect local
electric power issues. Our job is to focus on the interstate aspects of this problem,
examine how existing Federal laws affect the local situation and offer help where
we can. Unfortunately, we cannot help those who do not wish to help themselves.
We can, however, try to minimize the effect one State’s actions have on another.
Chairman Barton, I believe your bill focuses on the right issues for providing short-
term stability in California and the West. Making the most of existing generation
is the only option in the near term given the shortage of power in the West. The
short-term solution is to ensure that existing generation is able to operate and what
few supplies of electricity are out there get where they are needed most. It is pro-
conservation, pro-consumer, will encourage the most efficient use of existing sup-
plies, and will not discourage much-needed investment in new capacity. I look for-
ward to hearing from our witnesses on this important subject.

Mr. BARTON. I thank the chairman.

We would now like to recognize the distinguished ranking mem-
ber of the full committee, the gentleman from Michigan, Congress-
man Dingell, for an opening statement. ‘

Mr. DINGELL. Mr. Chairman, I commend you for holding this
hearing, and I hope as the hearing proceeds we can move forward
to a relief which will address the concerns and the problems of the
people and the electrical users in the State of California.

I would observe that this is not just a California problem. I
would observe also that the problem is in good part created in Cali-
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fornia by two situations, the first of which is failure to construct
plants out there to generate the necessary electric power, and also
that wonderful deregulation package which they have pushed for-
ward some years back, which has had appalling consequences on
users in that State and which offers us all the opportunity to share
in those disadvantages.

Mr. Chairman, I would observe to you that I am not sure that
bringing FERC before us today is going to be much help in this
particular matter. I am reminded by a statement that my dad used
to say, and that is you can take a jackass to water, but you can’t
make him drink.

And 1 would simply observe that there is a simple solution to
many and much of the problems that confront us today, and that
is for FERC to carry out its statutorily mandated responsibility to
establish just and reasonable prices for service in the State of Cali-
fornia and in States adjacent thereto.

The Congress wrote this into legislation a long time back because
of inability of States to protect themselves from the behavior of per-
sons who sell electric power into those States from outside of the
States and from the ability of the several States to address the
problems of interstate commerce and the sale of commodities into
their State from other places.

I would not that we do need here then to hear from FERC why
they have not carried ouf their statutory responsibility to see to it
that the law long in place is carried out, that sales into California
and other States in the northwest and the west are conducted at
fair and reasonable prices. .

I would note that there are many issues in this legislation which
are complex and difficult. I would note that there are a lot of peo-
ple that we will need to hear from. For example, Fish and Wildlife
Service, What are the requirements that are in the bill going to do
to impact salmon runs at a time when salmon are approaching en-
dangered species positions in the environment?

Also the Forest Service, the National Marine Fisheries Service,
which has similar responsibilities, the Bureau of Reclamation, the
California Public Utilities Commission, the American Rivers Coun-
cil, the National Council of Rural Electric Cooperatives, the North-
west Public Tower Council, the Northwest Sport Fishing Industry
Association, Consumer Federation of America and the Consumer’s
Union, the National Taxpayers Union or the Northeast-Midwest In-
stitute.

I would also note that amongst witnesses invited too late we
Governor Davis, who does have, I am told, some strong views on
the matters before this committee at this time.

It is, however, interesting to me to note that one of the early wit-
nesses will provide us testimony is Reliant Energy. That is one of
the companies that has prospered mightily on their electricity sales
in the State of California, selling essentially power to Californians
on the spot market instead of on the contract or on the regulated
market,

Most curious. Perhaps they have something to say, and 1 will
seek to elicit some answers or some responses from them that may
of value to us.
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I repeat we need to look to see what it is that FERC is doing.
I have the distinct impression that they have been resting tran-
quilly beside their statutory responsibilities.

Having said this, I would note that there are a lot changes in ex-
isting law which are important. For example, many Federal and
State environmental laws are suspended, and that even includes
sighting of facilities, including transmission facilities. It authorizes
in Section 302, the bill authorizes Governors of States in the
Northwest to request Bonneville or the Bureau of Reclamation to
maximize electric generation.

If they agree, then the bill states that absolutely no laws, rules,
or plans shall apply to any facility of the Bureau of Reclamation
throughout the country, and apparently there are wide exemptions
being given for the construction of facilities on publicly owned
lands and places.

And one must inquire. Is this authorized construction without
the normal constraints across, let’s say, Arlington Cemetery, the
Mall, perhaps the Grand Canyon or Yosemite. This will be an in-
teresting question which I will enjoy exploring with whoever it is
feels qualified to discuss those matters with me.

In any event, the bill is an interesting one. I commend you for
your efforts on the matter, and I hope to work with you and with
my distinguished friend, the gentleman from Louisiana, the chair-
man of this committee, to try and see to it that what we do is the
best that we can do for the American people. No less is, I believe,
inappropriate.

Having said these things, I do still wish to have FERC explain
to me why they have not used their statutory authority, why we
are embarking upon what could very well turn into a monstrous
sawing of the error and a grand exposition of wonderful political
oratory with perhaps very little timely intervention in a situation
which I am sure the Californians are finding quite desperate.

Thank you, Mr. Chairman.

[The prepared statement of Hon. John D. Dingell follows:]

PREPARED STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

Mr., Chairman, you are to be commended for recognizing there is an electricity
problem in the West that demands our attention. Unfortunately, the same cannot
be said about President Bush and his Administration, which having declared it to
be a “California problem” have chosen to completely ignore it.

Unfortunately, while you are to be commended for tackling the issue, I continue
to have concerns about the hearings on the bill. Witnesses from the Department of
Energy, Department of Interior, and the Environmental Protection Agency will not
appear despite their important roles in the bill you have introduced. Do they think
the California electricity problem is not important, or do they think your bill is not
important? I don’t know.

The Minority requested a number of witnesses to give us an understanding of the
issues raised in this bill, but you denied most of them, including:

U.S. Fish and Wildlife Service

U.S. Forest Service

National Marine Fisheries Service

Bureau of Reclamation

California Public Utilities Commission

Alliance to Save Energy or Union of Concerned Scientists
American Rivers

National Rural Electric Cooperatives

Northwest Power Planning Council
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Northwest Sportfishing Industry Association
Consumer Federation of America/Consumers Union
National Taxpayers Union or Northeast/Midwest Institute

Many of our requested witnesses were invited too late to attend, including Gov-
ernor Davis.

It is not surprising that the first witness to provide testimony was Reliant En-
ergy, one of those companies who have fared extraordinarily well in their electricity
sales in California. They apparently were among the first to be invited.

Mr. Chairman, when you began the legislative process you asked the Members
about what should be done. Democrats on the Subcommittee suggested that we look
at how the Federal Energy Regulatory Commission was carrying out its responsibil-
ities, and if the public was not being protected from unjust prices, we suggested new
legislation on this subject might be necessary. We also stated that we should not
weaken Federal environmental regulations, since none had been identified as the
cause of the problems. Unfortunately, it appears our advice was not heeded.

There is little doubt that the California deregulation law was a big mistake. None-
theless, it is also clear that the Federal Energy Regulatory Commission (FERC) was
at fault for agreeing to it. Ever since, the FERC has been reconsidering its decisions.
Unfortunately, the Chairman of the Commission refuses to do anything substantial
about California’s dysfunctional electricity markets in California and prices that re-
flect the market power of price gougers, not the cost of service.

The FERC’s most recent order will do little to change that. That is why Commis-
sioner Massey dissented, calling the order “paltry” and a “half-a-loaf solution.” It is
not coincidental that the problems in the West were triggered by California’s deci-
silon to deregulate its retail markets, and FERC’s rubber stamping of the California
plan.

I have stated at previous hearings that I believed it was clear that the Federal
Power Act required FERC to ensure that prices be just and reasonable, and that
further legislation should not be necessary. It now appears, however, that the Chair-
man of the FERC is adamant that he will not do his job. There may be little choice
but to clarify the Power Act to ensure he does. Unfortunately, the bill before us
gives FERC no new direction. Instead, it appears to legitimize sales and resales of
electricity at sky high prices, and FERC’s refusal to protect consumers.

On the other hand, the bill is nothing short of an assault on the nation’s environ-
mental laws. It allows the waiver of virtually every environmental law on the books
in the name of energy. Sometimes we use hyperbole around this body to describe
a bill, but in this case, the hyperbole is in the bill. Look at section 302 of your bill,
which authorizes governors of states in the northwest to request Bonneville or the
Bureau of Reclamation to maximize electric generation. If they agree, then the bill
states that absolutely no laws, rules, or plans will apply to any facility of the Bu-
reau of Reclamation throughout the country!

But who will testify about this provision? Apparently not the Bureau of Reclama-
tion. Apparently not the Northwest Power Planning Council, the Fish and Wildlife
Service, the National Marine Fisheries Service, or groups like American Rivers.

Mr. Chairman, we are prepared to legislate, even if we have to get our informa-
tion independently, We will contact the witnesses you have not invited, and we will
be prepared to deal with this issue at markup.

Mr. BARTON. We thank the gentleman for that opening state-
ment.

We are now going to go to the non-chairman and ranking mem-
bers. The rules allow a 3-minute opening statement. We are going
to show some leniency in that, but would ask members to try to
stay generally within the 3-minute rule.

We are going to recognize Congressman Cox of California for the
first 3-minute statement.

Mr. Cox. I thank you, Mr. Chairman, and I welcome our panel-
ists.

I think we are ripe as a committee and as a Congress and a Fed-
eral Government to be focused upon the problems of blackouts im-
pending this summer in California. Any policy, State policy or a
Federal policy, that countenances blackouts as an acceptable form
of energy rationing should be dismissed out of hand by responsible
adults.
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Recently I have had the opportunity to talk to places of business
in my own district in Southern California and outside my district
throughout the State to ask them what have been the effects of our
shutdowns, our unannounced interruptions in power that are
threatened even more severely this summer.

A heart valve manufacturer told me that when they lose power,
they cannot maintain their clean room conditions, and they have
to scrap their inventory. A silicon chip fabricator told me that the
process, being somewhat akin to baking a cake and finding that the
power in the oven is shut off and the cake falls, cannot be resumed
once it is started, and they have to scrap their inventory. For a 5-
minute power interruption, the cost of work in process that they
would have to scrap would be about $1 million at a facility not far
from my district office. It also would take them 38 days to start
anew where they left off.

My office is hardly unique in getting calls from constituents who
complain that life support for elderly citizens has been interrupted
without notice. They have attempted to call the hospital, and the
lines are busy, and they ask their Members of Congress what can
they do.

This should not happen in the 21st Century anywhere in the
United States of America. Our problems at the margins include
more than just lack of supply to meet demand. We have, as has
been much discussed problems of price gouging and the horribly ir-
rational system that was put in place in California law a few years
ago.

Enforcing laws against price gouging is, of course, vitally impor-
tant, just as important as insuring that California’s consumers
aren’t given the theoretical right to buy power at a low price only
to be told there is none available.

That is why ignoring roughly $6 billion in unpaid bills for power
form late 2000 and early this year is not an option. Past due bills
must be paid if California is to expect power in the future.

We have got to do everything within our power to insure that we
eliminate the economic waste, the human misery and the unpre-
dictable, life threatening consequences of blackouts. That is why
the focus of this hearing and focus of this legislation are so impor-
tant.

Thank you, Mr. Chairman.

Mr. BARTON. I thank the gentleman from California.

We are now going to go to another distinguished gentleman from
California, Congressman Waxman for a 3-minute opening state-
ment.

Mr. WAXMAN. Thank you very much, Mr. Chairman.

Today this subcommittee begins legislative hearings on the Elec-
tricity Emergency Act of 2001, and I want to begin today by com-
mending Chairman Barton for taking an interest in the serious en-
ergy problems facing California.

This is a very serious issue, and the subcommittee has devoted
significant time to it. There is a pressing need for congressional
scrutiny on this issue, and I want to thank the chairman for begin-
ning this process. It is genuinely refreshing to have someone in
Washington to be concerned about what is going on in California.
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And I want to pay tribute, as well, to our very capable ranking
member of the subcommittee, Mr. Boucher, and our very distin-
guished ranking member of the full committee, Mr. Dingell, for
their leadership and their expertise.

Unfortunately, despite the chairman’s good intentions in drafting
the bill that is before us, the substance of the Electricity Emer-
gency Act is fundamentally flawed. In fact, the bill will do more
harm that good. There are four critical problems with this legisla-
tion.

First, it fails to address runaway wholesale electricity prices.
FERC, the Federal Energy Regulatory Commission could address
this issue today and order refunds wherever gouging has occurred.
However, in the absence of meaningful action at FERC, Congress
needs to act.

Congress must act to enact legislation to prevent gouging this
summer. This ought to be the centerpiece of this legislation because
this is what California needs the most. But unfortunately, there is
no provision in this legislation to give us that relief.

Second, it interferes with California’s actions to address the elec-
tricity crisis. California has been working around the clock to ad-
dress these energy issues, and we should be careful to insure that
we do not undermine the state’s efforts.

Unfortunately, the legislation suspends important long-term en-
ergy contracts in California. It impedes California’s efforts to ac-
quire and operate electrical transmission lines, and undermines
California’s innovative demand reduction programs.

Third, this legislation creates massive loopholes in the nation’s
landmark environmental laws. It authorizes the construction of
power lines through national parks and wilderness areas, allows
requirements of the Endangered Species Act to be suspended, and
relaxes air pollution controls.

And finally, the legislation fails to adequately promote energy
conservation.

We have carefully examined each provision in the legislation and
consulted extensively with the State of California about the bill. To
sumimarize what we have learned, I am releasing today a detailed
analysis of the legislation which I would ask be included in the
record of this hearing.

Mr. BARTON. Without objection. I am sure we will do it, but we
would like to look at it before we put it in the record.

Mr. WaxMaN. We are asking this analysis be part of the record.

We have consulted with the administration and the State of Cali-
fornia, and they have told us that this bill does them harm, but we
still have not heard from the administration in this city as to what
they plan to do for California and whether they even support the
bill that is before us.

I look forward to working with the chairman and all of the mem-
bers of the subcommittee on this important issue. I hope we can
work together, and with the State of California, to find solutions
that will actually protect the consumers within our state,

Mr. BARTON. Would the gentleman yield briefly?

Mr. WAXMAN. Certainly.
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Mr. BARTON. I am told that you shared your analysis with our
staff, and we see no reason not to put it into the record. We thank
you for sharing that.

Mr. WaxMAN. Thank you very much.

And I thank the chairman for the unanimous request to put it
in the record and for this opportunity to make an opening state-
ment, and I look forward to working with you and others.

Our State needs help. This bill does not do it. Let’s get a bill that
will really meet our needs.

Thank you.

[The analysis follows:]

DETAILED ANALYSIS OF THE “ELECTRICITY EMERGENCY RELIEF ACT”

Prepared by Rep. Henry A. Waxman

The “Electricity Emergency Relief Act” being drafted by Rep. Barton has the stat-
ed intention of assisting California and the West with the current electricity crisis.
Unfortunately, this legislation, if enacted, would not achieve this goal. Instead, this
legislation would likely increase energy costs in the West, undermine state efforts
to address the electricity crisis, and result in significant environmental degradation
throughout the country.

There are four critical problems with this legislation. First, it fails to address run-
away wholesale electricity prices. Second, it interferes with California’s actions to
address the electricity crisis. Third, it creates massive loopholes in the nation’s land-
mark environmental laws. Finally, it fails to adequately address conservation.

I. THE BILL DOES NOT PROTECT CALIFORNIA CONSUMERS FROM EXORBITANT ENERGY
PRICES

The single most important federal action for California is the immediate adoption
of cost-of-service based wholesale rates in the Western region. California’s dysfunc-
tional energy market has resulted in exorbitant spikes in wholesale prices of elec-
tricity, while creating opportunities for manipulation and gouging. Wholesale prices
have jumped as high as $1,400 per megawatt hour (MWh). The California Inde-
pendent System Operator (Cal-ISO), the state’s power grid operator, has projected
that electricity which cost $7 billion in 1999 will cost $70 billion this year. These
skyrocketing prices can only partly be explained by natural gas price increases and
increased energy demand. Indeed, Cal-ISO has calculated that there have been over
$7 billion in overcharges.

The Federal Energy Regulatory Commission (FERC) has the authority to adopt
regional cost-of-service based rates to address these price spikes and prevent
gouging. It has consistently refused to do so. On April 25, 2001, FERC announced
a price mitigation plan, but the FERC order has been widely criticized. The order
only lasts for one year; it only applies when power reserves fall below 7.5% in Cali-
fornia, despite Cal-ISO’s finding that excessive prices are being charged even when
such emergencies do not occur; and it “caps” prices at the marginal cost of the high-
est-cost generator, ensuring windfall profits for most energy producers.

In the absence of action on FFRC’s part, Congress must enact legislation to insti-
tute cost-of-service based wholesale rates in the West to prevent gouging this sum-
mer. This approach should be the centerpiece of emergency legislation to address
California energy issues. Without cost-of-service based wholesale races, California’s
citizens will continue to be exposed to exorbitant wholesale price spikes, and the
economies of the state, the West, and indeed the nation may suffer long-term dam-
age.

gUnfortunately, this legislation fails to address wholesale prices. As a result, this
lfegislation is simply “window-dressing” that ignores the main problems facing Cali-
ornia.

II. THE BILL INTERFERES WITH CALIFORNIA’S EFFORTS TO ADDRESS THE ENERGY CRISIS

Although it is supposed to help California cope with the energy crisis, the legisla-
tion in fact contains provisions which will interfere with California’s efforts to ad-
dress its energy problems. For example, the bill would move significant generation
out of long-term contracts and into the spot market, creating additional price vola-
tility; it would inhibit California’s ability to acquire and upgrade the state’s trans-
mission facilities; and it would create new opportunities for gaming the energy mar-
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ket and directly conflict with California’s own demand-reduction programs. The leg-
islation also interferes with other state efforts to educate, plan, and reform the elec-
tricity market.

A. Section 205: PURPA Contracts

Under the Public Utility Regulatory Policies Act (PURPA), qualifying facilities
(QFs) are power suppliers that produce electricity with a specified fuel type (cogen-
eration or renewables) and meet certain ownership, size, and efficiency criteria es-
tablished by FERC. Under PURPA, these facilities are allowed to sell their electric
output to the local utility at avoided cost rates (the cost the utility would incur but
for the existence of the QF).

In California, QFs are an important source of energy. Although QFs have recently
been contributing about 3,000-4,000 megawatts (MW), it has not been uncommon
for QFs to provide 8,000 MW, or almost 25% of generation into the California elec-
tricity system. Most QFs operate under long-term contracts with California’s two
major ufilities, Southern California Edison (SoCal Edison) and Pacific Gas and Elec-
tric Co. (PG&E). Under the terms of these long-term contracts, QFs are paid at
rates that are significantly above California’s historical electricity prices, but are
also significantly below the current exorbitant prices.

Section 205 would allow QFs to escape their obligations under their long-term
contracts until they have been fully repaid for all past sales of energy. Since PG&E
is currently in bankruptcy court and owes QFs over $300 million, and since SoCal
Edison currently owes QFs over $800 million, the effect of section 205 is to exempt
QF's from their long-term contracts for the foreseeable future.

By effectively releasing them from their long-term contracts, Section 205 allows
QFs to sell their power production on the spot market. It thus moves California in
exactly the wrong direction—away from long-term contracts and toward increased
reliance on spot markets. This approach would not bring more energy to the market;
instead it would simply allow QF owners to double or triple their profits.

Section 205 is not needed to ensure that QFs are paid for the energy they are
currently generating. In March 2001, the California Public Utilities Commission
(PUC) ordered PG&E and SoCal Edison to pay QFs for all prospective sales, and
QF's are now being paid for the energy they generate.

B. Section 108: Sale of Transmission Assets to State of California

A major component of California’s strategy to address the energy crisis is to ac-
quire ownership of the electricity transmission lines currently owned by SoCal Edi-
son and PG&E. State ownership of the transmission lines will serve several vital
purposes. The state plans to upgrade and modernize these facilities quickly in order
to address critical infrastructure needs, while the sales will infuse the state’s finan-
cially troubled utilities with sufficient funds, allowing them to begin to return to
economic health.

Under current law, the transfer of the transmission lines from the utilities to
California would require FERC approval. However, California would be free to oper-
ate the transmission lines without being subject to FERC regulation, just like any
other governmental entity that owns transmission facilities, Governmental entities
have never been subject to FERC jurisdiction, because unlike investor-owned utili-
ties or other private companies, a state is always accountable to the electorate
through the political process.

Section 108, however, provides that if California obtains ownership of the trans-
mission lines, California shall be subject to FERC’s regulatory jurisdiction. This un-
precedented action could substantialfy interfere with California’s efforts to address
its_energy problems. FERC has extensive regulatory powers that it could use to
block or impede California’s efforts to upgrade, modernize, and operate transmission
lines. This is a particular concern because FERC has already proven itself unsympa-
thetic—if not hostile—to the needs of California and the West.

Moreover, section 108 singles out California for treatment that is unlike any other
state or municipality in the country. It represents a significant federal intrusion
upon traditional stafe prerogatives. Other state and municipal utilities are not sub-
ject to FERC regulation, and there is no justification for singling out California. In
fact, any effort to subject California to FERC jurisdiction raises serious constitu-
tional questions, and the provision might run afoul of recent Supreme Court prece-
dents affirming the importance of state sovereignty and discouraging federal efforts
to directly regulate state power.

C. Section 102: Price Mitigation in Western Market through Demand Management
Incentives

Section 102 directs FERC to establish and manage a market that would allow re-
tail consumers of electricity, including individual households, to sell energy that



15

they do not consume. Regardless of the theoretical merits of such a market, the
operational aspects of section 102 are incredibly complex and offer countless oppor-
tunities for gaming. Major aspects of the program would be counter-productive, con-
flicting with California’s own demand-reduction programs.

California has established many programs to encourage energy conservation and
demand reduction at the retail level. Virtually all of these programs would be jeop-
ardized by section 102. For example, many large retail users of electricity in Cali-
fornia have entered into “interruptible load” agreements whereby the retail cus-
tomers are paid to reduce their electricity use during times when demand is high.
If section 102 were enacted, many of these customers would seek to abandon their
“interruptible load” agreements. It would be more profitable for them to speculate
in the section 102 market, which would further increase California energy prices.

Similarly, section 102 directly conflicts with California’s innovative 20/20 Energy
Rebate Plan, under which residential, commercial, and industrial customers will re-
ceive a 20% rebate on their 2001 summer electric bill if they cut back their elec-
tricity use by 20% over last summer’s level. Under section 102, California could end
up paying twice for the same demand reduction: once under the 20/20 program and
once through the section 102 market. ’

Section 102 could also increase energy consumption. The section allows individual
consumers to sell “the total amount of electric load the consumer would otherwise
reasonably be expected to consume.” This provision invites consumers to increase—
rather than decrease—consumption in the short run in order to establish high base-
lines from which future sales can be made. It also invites energy middlemen to
game the system by claiming (and selling) artificially large demand “reductions.”

These operational problems are compounded by the fact that FERC has no institu-
tional capacity to manage the retail energy market envisioned by section 102. FERC
is an overtaxed regulatory agency. It has no experience or qualifications to run the
day-to-day operations of the complex energy market created by section 102. In fact,
giving FERC this role would represent a vast federalization of responsibilities nor-
mally handled by state or regional authorities.

D. Section 107: Guarantee of Payment Required for Certain Emergency Power Sales

The Federal Power Act (FPA) gives the Secretary broad authority to order power
sales in the event of war or any emergency that threatens “a shortage of electric
energy.” To protect consumers, the prices charged by energy generators under these
orders must be “just and reasonable” under the circumstances.

Section 107 would seriously undermine the ability of the Energy Secretary to pro-
tect consumers during energy emergencies. Section 107 provides that the Secretary
cannot require the sale of electricity or natural gas without a guarantee that the
seller will be paid “the full purchase price when due.” The section does not define
“full purchase price,” nor does it ensure that the “full purchase price” is fair or rea-
sonable. As a result, since the provision explicitly overrides “any other provision of
law,” it appears to allow a seller to charge any rates it can obtain during the energy
emergency, including rates that gouge desperate consumers. This would signifi-
cantly interfere with an authority that has been relied upon by both the Clinton Ad-
ministration and the Bush Administration.

Furthermore, section 107 also extends to court orders, which could have broad,
perhaps unintended consequences, such as limiting a court’s discretion in resolving
an otherwise straightforward contractual dispute between a buyer and seller of en-
ergy. An energy generator could readily take advantage of this provision, knowing
that under section 107 a court could not order it to abide by its contractual obliga-
tion to sell without a FERC-certified guarantee that it will receive “the full purchase
price.”

E. Oéher Provisions That Interfere with California’s Efforts To Address the Energy
risis

1. Section 101: Demand Management Agreements Clearinghouse—This section
could result in an increase in the cost of electricity while eliminating the ability of
FERC to redress prices that are not just and reasonable. Because section 101(b)
deems as a matter of law the price of any willing transaction to be just and reason-
able, FERC will be unable to redress prices that would traditionally be found to not
be just and reasonable. The section also fails to prevent affiliate transactions which
could result in abuse of the provision to escape FERC jurisdiction. Oversight would
be extremely difficult as the transactions would be opague to public scrutiny. Fur-
thermore, California has already initiated many significant demand management
programs, and this provision is not coordinated with any of those programs.

2. Section 104: Path 15 Transmission Expansion—Section 104, which authorizes
the Western Area Power Administration System (WAPA) to remove the major trans-
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mission constraint at Path 15, appears to overlook and potentially interfere with im-
portant work that has already been done at the state level. A March 2001 PUC staff
report identified constraints on Path 15 as a cause of major reliability problems. Fol-
lowing a PUC order, PG&E applied in April 2001 for authority to upgrade Path 15.
It is not clear that WAPA is the best entity to undertake the transmission expan-
sion. Section 104 raises the possibility that WAPA and state efforts to fix Path 15
will conflict with each other.

3. Section 103: Transmission Constraints Study—Section 103, which calls for
FERC and the Secretary of Energy to conduct a joint study of transmission conges-
tion, appears to duplicate and potentially undermine measures that have already
been taken in California. In March 2001, after extensive investigation, the PUC di-
rected the utilities to undertake thirty-one transmission projects to relieve system
congestion by this summer in specified areas of the state. At the same time, the
PUC also identified potential system constraints that needed to be addressed for the
2002-2005 timeframe, and announced its intention to explore these and other
longer-term transmission planning issues.

A nationwide study of transmission problems may have benefit. However, in the
case of California, which has already examined and identified ways of fixing its
transmission constraints, a six-month delay for a federal study of the problem seems
unwarranted and ill-advised.

Furthermore, given the fact that Section 103 does not provide for any consultation
with or input from California or the public, legitimate fears may be raised about
whether the proposed federal study would take into account the state’s and the
public’s concerns.

4. Section 202: Preparation for Electricity Blackouts-~This section, authorizing the
Secretary of Energy to prepare for electricity blackouts, appears to duplicate at the
federal level efforts that are already being taken at the state level in California.
Since the section does not call for any consultation with affected states, it raises the
possibility that the Energy Secretary and the Federal Emergency Management
Agency (FEMA) may develop emergency plans that are inconsistent with or duplica-
tive of existing state plans. Furthermore, it raises the possibility that state con-
sumers will be subjected to confusing, contradictory messages from state and federal
authorities about emergency blackout preparations.

5. Section 306: Regional Transmission Organization in Western Region—Section
306 would establish a regional transmission organization (RTO) to manage trans-
mission facilities if ten or more governors of the fourteen Western states agree to
take part. FERC has promoted RTOs as a means of increasing efficiency, reliability,
and competitiveness in wholesale electricity markets while eliminating the undue
discrimination in transmission services that can occur when the operation of the
transmission system remains in the control of a vertically integrated utility. Indeed,
FERC conditioned its April 28, 2001, order addressing California prices upon Cal-
ISO and the three California investor-owned utilities propesing plans to form an
RTO by June 1, 2001.

Despite FERC’s endorsement of a single Western RTO, there appears to be little
support, if any, in California or the other Western states for such an organization,
Instead, most states seem to favor the creation of several regional RTOs within the
Western states. Moreover, it is not clear that such a massive RTO would even be
feasible. Federal efforts to force an RTO upon the Western states are heavy-handed
and intrusive.

1II. THE BILL CONTAINS ANTI-ENVIRONMENT PROVISIONS

This legislation would create new loopholes in the Clean Air Act, the Clean Water
Act, the Endangered Species Act, the Federal Power Act, the National Forest Man-
agement Act, the Federal Land Policy Management Act, and the National Park
Service Organic Act, as well as numerous other laws. It creates threats to public
health, increases the risks to endangered species, and threatens water rights
throughout the country.

A. Section 106: Federal Transmission Corridors

This provision creates a supermandate 1o establish transmission facilities on any
federal lands where “necessary or appropriate.” From Old Faithful to the National
Mall to the last remaining roadless areas, every acre of federal land appears to be
open for transmission lines under this provision. The Department of Energy would
be designated as the lead agency for purposes of the National Environmental Policy
Act. This would put DOE in charge of analyzing impacts for which they have his-
torically not been responsible, and have not developed expertise,

This provision would open up 80.7 million acres administered by the National
Park System, 91.0 million acres administered by the Fish and Wildlife Service,
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191.0- million acres administered by the U.S. Forest Service, and 270.0 million acres
administered by the Bureau of Land Management. Additionally, it appears to apply
to lands under the jurisdiction of the Department of Defense and the legislative
branch. The provision even opens Arlington National Cemetery, the White House
lawn, and the U.S. Capitol grounds to the construction of new power lines.

B. Section 301: Hydroelectric Power License Conditions

This provision would undermine federal and state efforts to protect endangered
fisheries, with unknown but potentially harmful consequences to water rights hold-
ers throughout the nation, especially the West. This provision amends all 1,016 hy-
dropower licenses issued under the Federal Power Act to allow for two-year waivers
of any requirement during an undefined “electric supply, generating, or system reli-
ability emergency.” Upon request by a governor, hydropower facilities will be able
to act in violation of the Clean Water Act, the Endangered Species Act, the Federal
Power Act, and the National Environmental Policy Act, or any other requirement
contained.in the license for a two-year period. Project operations affecting the envi-
ronment, endangered species, federal trust responsibilities, water rights, water qual-
ity, fisheries management, and recreation could all be affected. This section would
apply retroactively to previously issued licenses in addition to those licenses issued
at a future date.

C. Section 302: Federal Hydropower Generation

This section would allow waivers of any “Federal law, plan, rule, or order, includ-
ing any court order issued before the date of enactment...)” that applies to the oper-
ation of any facility “including dam, powerplant, or other facility” under the admin-
istrative jurisdiction of the Bonneville Power Administration (BPA) or the Bureau
of Reclamation. Waivers are not subject to judicial review. While a governor must
request such action, this provision has the unusual feature of allowing a governor
to unilaterally trigger a waiver of all federal requirements. This provision sets a
ilangerous precedent for the enforceability and stability of environmental protection

aws.

This section is a direct attack on the recently released federal Snake and Colum-
bia Rivers salmon recovery plan, which requires BPA to set river flow and spill lev-
els to aid the migration of spring and summer salmon runs. Furthermore, it could
negate a recent court decision to bring four lower Snake River dams into compliance
with the Clean Water Act.

This section is drafted so broadly that it allows waivers of requirements that have
no bearing on electricity generation. For instance, this section appears to authorize
even waivers of minimum wage laws and other labor laws, such as the Family Med-
ical Leave Act.

D. Section 303: NOx Preconstruction Requirements for New Generation

California has taken steps to ensure that environmental requirements do not
interfere with its efforts to get new generation online in time for this summer. Cer-
tain required pollution-control equipment, known as selective catalytic reduction
(SCR), has limited current availability and is time-consuming to install. As a result,
California has carefully crafted an approach to get new generation online while put-
ting in place enforceable measures to protect air quality and ensure that SCR is in-
stalled as soon as possible.

California has allowed up to a one-year delay of SCR installation for some natural
gas peaker units. In each case, the state has maintained requirements that offsets
be ogtained. Also, a 25 ppm NOx emission limit remains in effect during the one-
year period. All preconstruction reviews proceed even though installation is being
deferred in these limited situations.

Section 303 goes far beyond California’s actions. This provision allows EPA upon
the request of any state to waive requirements of section 111 of the Clean Air Act
relating to oxides of nitrogen and the preconstruction requirements relating to ox-
ides of nitrogen under the state implementation plan. This waiver is very broad and
takes place with no opportunity for public comment. It waives all preconstruction
requirements for NOx in both attainment and nonattainment areas, not just instal-
lation of SCR technology. The waiver applies to all new electricity generation units
located in the state, instead of on a case-by-case basis where discretion can be exer-
cised and generation capacity, potential emissions, and equipment availability can
be considered. Importantly, offsets are waived, which will ensure that air quality
suffers during the waiver period.

Moreover, the section 303 waivers can apply nationwide. This means that if Mid-
western governors request a waiver under section 303, air quality in downwind
states on the East Coast could be degraded.
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The broad waivers in section 303 are unnecessary. The California Air Resources
Board (CARB), the California Energy Commission, and EPA Administrator Chris-
tine Todd Whitman have all stated that environmental regulations have not limited
energy production in California. CARB has specifically testified that federal legisla-
tion on this matter is unnecessary. Moreover, any industry fear of citizen suits is
without basis and does not justify section 303. State and federal regulators have
used “administrative orders” under the enforcement provisions of the Clean Air Act
to authorize the delayed instaliation of SCR in California, precluding any citizen
suits against generators.

E. Section 304: Federal Generation During State Emergencies

This provision appears to create an open-ended opportunity for federal entities to
operate their generators, including backup and portable generators, in order te gen-
erate electricity for use by the federal entity or for sales to a state, Backup genera-
tors produce emissions far worse than other forms of generation. This provision,
however, does not include the concept of environmental dispatch by which dirtier
generation is not dispatched until all cleaner options are utilized. Additienally, this
provision may be construed to authorize mothballed facilities to be brought back
into service with unknown consequences.

F. Section 305: Emergency Generation

In order to avoid or delay the installation of pollution-control equipment, some en-
ergy generation facilities in California proposed limitations on their hours of aper-
ations as an alternative to state-required emissions controls. As generation is need-
ed beyond these limited hours, California is working with generators on a case-hy-
case basis to allow continued operation. In some cases, the state has levied mitiga-
tion fees, which allow the state to achieve contemporaneous reductions through
other air-pollution-control programs in order to protect public health. In other cases,
the state has worked with generators to install pollution controls, so that hourly
limitations are unnecessary.

Section 305 goes much further than California’s approach, creating unnecessary
loopholes in the Clean Air Act. This section creates an expedited state implementa-
tion plan (SIP) amendment process, the goal of which is to approve SEP amend-
ments that allow waivers of emissions limitations during energy emergencies. First,
subsection (c) allows the waiver of NOx emissions limitations for existing natural-
gas-fired electricity generation. Second, subsection (d) allows the waiver of “any oth-
erwise applicable requirements” of the SEP if the person or entity generating energy
also consumes it, even if the requirement is not inhibiting electricity generation.
Waivers last for up fe six months at a time, with no limit on the number of consecu-
tive six-month periods. Waivers appear to apply on a statewide basis, not on a case-
by-case basis. Mitigation fees are also waived under this section, preventing the
state from obtaining offsetting emission reductions from other sources and removing
any financial incentive for the electricity generation facilities to reduce emissions.

As in the case of section 303, section 305 applies nationwide. Section 305 waivers
could be allowed in the Midwest, where they could lead to additional air pollution
on the East Coast. :

EPA may approve the SEP amendment only if EPA determines that the amend-
ment will not increase the net emissions of any air pollutant in any “affected air
quality region” and that the amendment “otherwise meets” the requirements of the
Clean Air Act. This determination in all likelihood would be a legal fiction. Under
section 305, EPA does not approve waivers for individual sources and would not
have the details of these waivers before it.

IV. THE BILL'S APPROACH TO CONSERVATION IS INADEQUATE

The legislation fails to adequately address conservation. The legislation provides
only a “tip of the hat” to conservation at a time when conservation is the only oppor-
tunity to keep the lights on in California this summer.

A. Section 203: Conservation at Federal Facilities

Section 203 would require federal facilities in a state whose governor has declared
an electricity emergency to reduce consumption by at least 10%. While this is a step
in the right direction, it does not do as much as is possible or necessary. California
state facilities have reduced their electricity consumption by 209%. It is appropriate
for federal facilities to do the same. Additionally, federal facilities should conserve
energy and enhance energy efficiency throughout the country, especially the entire
West.

Furtbermore, this provision inappropriately sunsets in October 2003. It is inter-
esting to note that the provisions in the bill which promote conservation and energy
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efficiency sunset, while provisions which relax environmental protections are perma-
nent changes to federal law.
B. Section 201: Emergency Conservation Awareness

Section 201 authorizes the Secretary of Energy to conduct emergency awareness
campaigns to promote conservation. While the Secretary is supposed to act “in con-
sultation and coordination with affected states,” this section raises the possibility
that California consumers could receive contradictory messages from state and fed-
eral officials about “the likelihood and consequences of electric energy shortages.”
For example, if the Secretary and the Governor were to come to different conclu-
sions about the likelihood of imminent shortages, this section could result in con-
sumers receiving confusing and inconsistent information about whether those short-
ages would occur and what steps, if any, should be taken.

V. THE BILL DOES LITTLE TO HELP CALIFORNIA

The bill contains only one provision that would actually help California. This is
the provision allowing California and three other Western states to adjust their
standard time if such a move would alleviate an energy crisis. Studies have shown
that such an action could save about 1% of energy usage.

Mr. BARTON. The gentleman from Georgia, Mr. Norwood is recog-
nized for an opening statement.

Mr. NorWoOD. Mr. Chairman, I thank you for conducting this
legislative hearing today on Electricity Emergency Act. I appreciate
the opportunity to hear our witnesses’ testimony to determine what
available options might be most effective to alleviate this crisis,
and most importantly, to avoid blackouts in the coming months in
any state.

This subcommittee, thanks to the leadership of its competent
Chairman, has been following the events in California and the
Western energy markets closely since the last Congress.

Since the subcommittee’s first hearing in San Diego last fall, we
have conducted additional hearings from the outset of the 107th
Congress to try to stay on top of this issue. Throughout these hear-
ings various witnesses have testified sharing their views on the
contributing causes for the current problems out West.

Some of the more prevalent and obvious have included the
flawed California market structure, lack of sufficient generating ca-
pacity, transmission constraints, lower than expected rainfall for
hydroelectric supplies, and high natural gas prices.

I am interested in separating the issue into two parts. What can
we do in the long run to avoid future similar crisis, and what can
we do right now?

Though these factors have magnified and exacerbated Califor-
nia’s electricity problems, at the end of the day it seems to rest fun-
damentally on the imbalance between supply and demand. On any
given day in California, it has been estimated that demand could
exceed supply by three to 5,000 megawatts.

Steps should be taken to encourage investment in new genera-
tion capacity to correct this inequity. However, with summer and
increasing temperatures on the way, expediting permitting for con-
struction of new capacities will not help at all in the short term.

To me, this is where the challenge to this committee lies. What
can we do now?

One suggested interim solution that has intrigued me throughout
this crisis is an officer, I understand, made by Reliant Energy
which was discussed at a House Government Reform Committee
hearing in San Diego on April 12.
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Reliant’s witness that day was John Stout, and he is testifying
here today on the second panel, and I am anxious to ask him in
view of earlier comments about their offer back on April. Mr. Stout
revealed that his company as a major supplier of electricity to Cali-
fornia has had an offer on the table since last December to supply
electricity for 2 cents per kilowatt hour, provided the State pur-
chase the natural gas.

I am interested to hear more about this proposal, but because it
does not sound like that is a proposal from a company that is try-
ing to gouge people or make large profits.

There are other similar possible solutions that might prove bene-
ficial in the short term.

The situation out West has worsened as other States have suf-
fered, too, providing the unavoidable interconnect of these markets.
This fact alone should reinforce the critical importance of electricity
to the entire public interest. Very simply, it is the lifeline of our
economy, and disruption and unreliability on a national scale
would be nothing short of catastrophic.

Mr. Chairman, I applaud you for your efforts in this area, in fact,
all of the members of the subcommittee in trying to craft this legis-
iation, where we can develop short-term and long-term solutions if
California and others will let us, if we can help them.

As was pointed out earlier, people must be willing to help them-
selves, and California has got to help themselves if we as a Con-
gress and as a Federal Government can be of any help to them.

So I look forward to hearing the testimony and thank the wit-
nesses for being here, one more time, and I hope today we can meet
our objectives of some decent legislation that will help the good
people out West. ,

Thank you, Mr. Chairman.

Mr. BarTON. Thank you. We thank the gentleman from Georgia.

I recognize the distinguished gentleman from Massachusetts, Mr.
Markey, for a 3-minute opening statement.

Mr. MARKEY. Thank you.

First, I would like to begin by commending you, Mr. Chairman,
for recognizing that there is an electricity crisis out in California
and in the Pacific Northwest, and that there is a need for Federal
action to help address this crisis.

It is heartening to see that there is at least one Texas Repub-
lican out there who is willing to acknowledge the need for Federal
action to help consumers out in California.

Sadly the Bush administration does not appear to share your
concern or your desire for action. In fact, over the weekend, Vice
President Chaney help out no hope of relief for Californians threat-
ened by rolling blackouts and escalating prices. He said, “There is
almost nothing you can do to produce a lot more kilowatt short
term for California. They are going to have to go through a tough
summer.” Have a tough summer. Don’t expect any help from the
Federal Government. You are on your own.

That is the message from the Bush administration. Aggressive
indifference is the Bush-Chaney prescription for California’s energy
problems. Perhaps that is why the subcommittee will not be hear-
ing from the Secretary of Energy, the Administrator of the Envi-
ronmental Protection Agency, the Secretary of the Interior, or any
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other Bush administration policymaker regarding your proposed
legislation.

Perhaps they are just too busy meeting behind closed doors talk-
ing to people from the oil and the natural gas and the nuclear and
the coal and the electric utility industry to actually come up here
and testify on the crisis in California, or perhaps they are just too
busy rolling back energy efficiency rules for air conditioners, a
breakthrough breathtaking step backwards that will force us to
have to build 40 additional large power plants over the next 20
years.

In any event, the one Federal agency that we will be hearing
from, the Federal Energy Regulatory Commission, has been doing
quite a good job at implementing the Bush policy of aggressive in-
difference toward California’s crisis. Indeed, the FERC appears to
have completely abdicated its responsibility to enforce the Federal
Power Act’s requirements that wholesale electricity prices be just
and reasonable.

In the 1960’s, the Mamas and Papas big hit was “California
Dreaming.” Today we have FERC’s versions of Mamas and Papas
here before us to sing a new tune, and it goes something like this.

Mary? No.

“All the streets are dark, blackouts every day. FERC just takes
a walk and lets the gougers play. I'd still stand a chance if I was
in L.A.”—inside joke—“California scheming on such a winter’s day
and spring and summer.”

Now, I will not sing the whole song for you, but I will ask unani-
mous consent to put it into the record.

Mr. BARTON. I would keep your day job if I were you, Congress-
man.

Mr. MARKEY. Thank you so much.

It seems to me that if Congress is going to legislate to address
the electricity crisis in California and the West, we need to step in
and correct that failure on the part of the agency responsible for
regulating rates.

Right now your bill does not require FERC to mitigate the ridicu-
lous, out of control prices being charged in California.

Mr. BARTON. The gentleman’s time has expired, but I will give
him another 15 seconds though to wrap up.

Mr. MARKEY. I thank you.

The bill does not give FERC a directive to take action to address
the exercise of market power in Western electricity markets, and
your bill proposes ill advised measures to weaken environmental
rules affecting our nation’s air, its water, and the protection of pub-
lic lands as a solution for California’s energy crisis.

I do think we need an Electricity Emergency Relief Act. I think
if we work together in a bipartisan fashion that we can craft one
to help that great State before it suffers an economic calamity.

Thank you, Mr. Chairman.

[The prepared statement of Hon. Edward J. Markey follows:]

PREPARED STATEMENT OF HON. EDWARD J. MARKEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE GF MASSACHUSETTS

Thank you, Mr. Chairman. I am looking forward to this afternoon’s hearing on
your legislation: to address the electricity crisis in California and the West.
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I would like to begin by commending you, Mr. Chairman, for recognizing that
there is an electricity crisis out in California and the Pacific Northwest, and that
there is a need for federal action to help address this crisis. It is heartening to see
that there is at least one Texas Republican out there who is willing to acknowledge
the need for federal action to help consumers out in California. Sadly, the Bush Ad-
ministration does not appear to share your concern or your desire for action. In fact,
over the weekend, Vice President Cheney held out no hope of relief for Californians
threatened by rolling blackouts and escalating prices. He said. “There’s almost noth-
ing you can do to produce a lot more kilowatts short-term for California. They’re
going to have to go through a tough summer.”

Have a tough summer. Don’t expect any help from the federal government. You're
on your own.

Aggressive indifference is the Bush-Cheney prescription for California’s energy
problems. Perhaps that is why the Subcommittee will not be hearing from the Sec-
retary of Energy, the Administrator of the Environmental Protection Agency, the
Secretary of the Interior, or any other Bush Administration policymaker regarding
your proposed legislation. Perhaps they are just too busy meeting behind closed
doors with lobbyists from the oil, natural gas, nuclear, coal, and electric utility in-
dustry to actually come up and testify before the Subcommittee regarding your leg-
islation. Or, perhaps they are too busy rolling back energy efficiency rules for air
conditioners—a breathtaking step backwards that will force us to have to build 40
additional large power plants over the next 20 years.

In any event, the one federal agency we will be hearing from, the Federal Ener
Regulatory Commission, has been doing quite a good job of implementing the Bus
policy of aggressive indifference towards California’s crisis. Indeed, the FERC ap-
pears to have completely abdicated its responsibility to enforce the Federal Power
Act’s requirements that wholesale electricity prices be just and reasonable.

In the 1960s, the Mamas and the Papas big hit was “California Dreamin’”. Today,
we have FERC’s versions of the “Mamas and the Papas” here before us to sing a
new tune. And it goes something like this:

All the streets are dark

Blackouts every day

FERC just takes a walk

And lets the gouger’s play

1'd still stand a chance

If I was in L.A.

California schemin’ on such a winter’s day

Now, I won’t sing you the rest of the song, but I will ask unanimous consent for
the full text to be inserted into the Record following my statement!

It seems to me that if Congress is going to legislate to address the electricity crisis
in California and the West, we need to step in and correct that failure on the part
of the agency responsible for regulating rates. Right now, your bill does not require
FERC to mitigate the ridiculous out of control prices being charged in California.
Your bill does not give FERC a directive to take action to address the exercise of
market power in Western electricity markets. And your bill proposes ill-advised
measures to weaken environmental rules affecting our nation’s air, its water, and
the protection of public lands as a “solution” for California’s energy problems.

I think that we need to correct these and other problems with the “Electricity
Emergency Relief Act” if we proceed to a mark up of this legislation, and I look for-
ward to working with you and other Members of the Subcommittee to make that
happen.

Thank you again, Mr. Chairman, for calling today’s hearing.
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CALIFORNIA SCHEMIN' BY REP. EDWARD J. MARKEY (D-MA)
(With Apologies to the Late John Phillips)

All the streets are dark
Blackouts on the way
Prices on an arc

We've all got to pay

I'd be safe and warm
If I was in L.A.

California schemin’ on such a winter’s day

Going down the tubes
Too many bills to pay
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They've brought us to our knees
and help’s not on the way
FERC is so cold

They look the other way

California’s screamin’ on such a winter’s day

All the streets are dark
Blackouts every day
FERC just takes a walk
And lets the gouger’s play
I'd still stand a chance

If I was in L.A.

California schemin’

on such a winter’s day
on such a winter’s day
on such a winter’s day

California screamin’

on such a winter’s day
on such a winter’s day
on such a winter’s day

Mr. BARTON. I thank the gentleman from Massachusetts.

I would go to the gentleman from Oklahoma, Mr. Largent for an
opening statement.

Mr. LARGENT. Mr. Chairman, thank you for holding this after-
noon’s hearing on legislation that you introduced today, the Elec-
tricity Emergency Act of 2001.

The bill was crafted in an open and deliberate fashion and incor-
porated the ideas of many members of this subcommittee, as well
as Congressman Sherman’s legislation to allow Western States to
adjust daylight savings time if they so choose.

Some pay feel compelled to criticize this bill for what it does not
contain. However, I prefer to highlight the many positive aspects
of this legislation that will help California’s and the West’s elec-
tricity problems this summer.

The bill includes a creative provision which directs FERC to es-
tablish a clearing house system to facilitate agreements between
wholesale sellers and wholesale purchasers who are willing to fore-
go the purchase of electricity. Unlike rate caps, this provision does
nothing to discourage new generation, yet it does offer a financial
incentive to those customers which choose to conserve.

Another pro conservation provision, Section 102 of the bill, di-
rects FERC to establish a program to allow consumers within the
Western System’s Coordinating Council to resell at market prices
a portion of the electricity they would otherwise be entitled to con-
sume under contract.

This legislation begins to address transmission problems by au-
thorizing $220 million to build out Path 15. It also directs DOE and
FERC to study transmission constraints and report back to Con-
gress within 6 months.

Additionally, the bill authorizes DOE to establish electric power
transmission corridors across Federal lands.

Title III of the bill is testament to Chairman Barton and the
committee staff’s resourceful efforts to maintain a balance between
Federal authority and preserving state’s rights. The sections in
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Title III only go into effect if requested by a Governor or Governors
of a state.

For those who feel compelled to criticize this title, I would ask
them to read the language carefully. Title III provides States flexi-
bility. It does not issue Federal mandates.

Mz, Chairman, the Electricity Emergency Relief Act is a positive
first step to alleviate some of the power problems in the West, and
I look forward to hearing our distinguished panel of witnesses’
thoughts on the legislation.

I yield back my time.

Mr. BARTON. We thank the vice chairman for his opening state-
ment and look forward to working with him to perfect the legisla-
tion.

We now go to the distinguished gentleman from Texas, the
ramking Member on the Science Committee and someone who has
studied these issues in some detail, Mr. Hall.

Mr. Harr. Mr. Chairman, I have good news and bad news for
you. First, I am sorry that you cannot stop time. I would be ex-
tremely happy if you could crank back time to the 1950’s, 1960’s,
1970’s, and 1980’s, and I am sure the gentlemen from California,
New York, and other States that are part of the 40 States that use
energy for the 10 States that produce it; I think they would have
some different attitudes toward the request and suggestions that
have brought us to the situation we are in now.

1 agree with Judge Cox. I think the problems with—-

Mr, HaLL. [continuing] very serious problems, and as I have told
Mr. Waxman, whom I admire and respect, I want to aggravate him
all the way to the front gate about not allowing any production, not
allowing any transmission, and all of that.

But when we get to the front gate, I want to help him because
they are sister States. They produce much for this country. They
have many contributions, and California has to be helped.

1 just think that we cannot keep saying that the President is not
going to help us. The good news and bad news is that Mr. Markey
identifies the President as the problem, and I guess that is the bad
news to me. The good news is that you did not give him anymore
time to sing. I am the closest one to him here.

But you know, the truth is that we have got to act, and we have
been here since January., We knew when we got here that Cali-
fornia and other States were in trouble. We sat here all this time
up to this very minute. A roof does not need any repair until it
starts raining, and yet we have had all of that time.

An ugly July is lurking out there, waiting for those people in
California, and really we have not done hardly anything. I think
we could be not drilling ANWR yet. It takes time to get ready for
that, but we ought to be preparing them for it.

And if it is not the solution, it is an indication that we want a
solution.

Offshore? Those offshore rigs are not as unsightly if you stop and
view them as a troop ship with our children and grandchiidren
going somewhere to fight for energy, and that is the answer to it
because we look at home starts and we look at auto sales for the
barometer on how the economy of this country is going, but the ba-
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rometer on energy is $4 gasoline and body bags, I am sorry to say,
because the country will fight for energy.

We sent 450,000 kids to the desert for energy. Japan went south
in Malaysia for energy in 1939 and 1940. Hitler went into the
Ploesti oil fields. Countries will fight for energy.

We can do something about it. Here it is May. July is almost on
us. I think, Mr. Chairman, that we need to recognize the need for
energy. We need to recognize the need that we absolutely need to
do something and have to get underway. We ought to already have
a bill on the President’s desk.

But, Mr. Markey, the President cannot help you until this Con-
gress does something and presents him with a bill that he can sign
or veto, and I might ask what the President the last 8 years has
done to keep this from happening out there on the West Coast in
the finest and one of the largest States in this union.

I certainly support you in your position to represent your people
as you see fit. However, I disagree with you on the energy thrust,
and I think you know that.

We had a gentleman come here one time that was misquoted
when he sat right at those tables there. His name was Jim Nugent.
He was Chairman of the Railroad Commission of Texas, and some
of you guys had heard him make a speech to the effect that let the
Yankees freeze and starve in the dark, and you asked him about
those question. :

You had a copy of his speech. He said, “No, that is not what I
said. I was misquoted.”

I do not know if Mr. Chaney was misquoted or not, but he was
misquoted. Finally I got him on direct, and I said, “Tell the gentle-
men from Massachusetts and from California what you actually
said.”

He said, “I said, ‘Let the thieving Yankees freeze and starve in
the dark.””

Sometimes we do not exactly quote people correctly. I do not
have that feeling about the thieving Yankees, but I do have a feel-
ing that we have got to do something about California.

We are late doing something about California. I wish I had time
to ask about the order that you all entered last Friday night, and
I would like to ask Mrs. Breathitt about her position on it. I did
not read where you had expressed anything, but you did vote. I
think Mr. Massey voted no.

Mr. BARTON. The gentleman’s time has expired.

Mr. HALL. If we have time, we will get back to him.

Mr. BARTON. Your opening statement time has expired about 2
minutes ago.

Mr. MARKEY. Can I say, Mr. Chairman?

Mr. HALL. I will yield a minute to Mr. Markey.

Mr. MARKEY. I do not even need a minute.

I just want to say that we agree with you up in Boston about the
thieving Yankees.

We have the exact same view that you have.

Mr. HaLL. That is a New York Yankee.

Mr. BaArTON. All right. The gentleman from Illinois, distin-
guished Mr. Shimkus, Congressman Shimkus, is recognized for an
opening statement.
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Mr. SamMxus. Thank you, Mr. Chairman.

I say God bless Ralph Hall. T appreciate his strong commitments,
and actually I think my friend Steve Largent went through the
good aspects of the bill.

I have learned a couple of things through this process, a few les-
sons, and we may have problems in other parts of the country. So
these are lessons learned through those other parts in the country.

Lesson one, you know, if you want to use electricity, you have to
produce it. So if there is any of you who want to use electricity, you
ought to produce electricity, and that is part of the California ISO
report that we all have at our desk, which says page 5, “no new
major generation has been built within the State of California dur-
ing the last decade.”

California, if you want to use electricity, you have to produce it.

Lesson iwo, if a State wants to deregulate their market, they
should be a net exporter, not a net importer. California ISO report,
page 6, the California ISO control area is a new importer in most
areas. California’s current energy crisis is partly a function of de-
clining imports. California is a new importer.

The last lesson is, you know, if we want to use electricity, we
ought to be able to get the power from Point A to Point B, which
means increasing the grid.

Those of us who have been talking on this energy deregulation
debate, for me it has been 5 years. The grid has o be expanded.
The provisions in this bill that would try to use Federal land to ex-
pand the grid are important provisions that will be very, very help-
ful not just for California, but for the whole energy debate across
this nation.

I am pleased with the attempt that the chairman has made to
move on some legislation that can help mitigate the severe crisis
we are going to see in California this summer. And if we can miti-
gate it at all through some of the provisions in the legislation, then
we ought to try to do it, and we ought not try and us this for polit-
ical benefit. We ought to try to do what we can this summer to ease
the burden that is going to be on the average citizen.

I think this is well intentioned. I think we have worked hard and
attempted in a bipartisan manner to get to places where we can
agree, and obviously we are hearing a lot today of where we dis-
agree.

Mr. Chairman, I hope you continue to want to push forward with
the legislation, and I am in full support of it, and I yield back my
time.

Mr. WHITFIELD [presiding]. Thank you very much.

The next opening statement will be Mr. Sawyer of Ohio.

Mr. SAWYER. Thank you, Mr. Chairman. .

We are all aware of the seriousness of the situation in California.
The lesson is clear we cannot take power for granted, and it is
clear that the urgency of the situation is undeniable.

But it is also clear that the solution must reflect the complexity
of the situation, as well as its urgency. We have got to weigh which
combinations of policies will form the most appropriate response
and which governmental bodies are best suited to finding that re-
sponse. Any solution to California’s problems will have broad impli-
cations for all of the rest of us, maybe not next week, and perhaps
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not even next summer, but in the words of Humphrey Bogart,
“Soon.”

I am encouraged that the bill before us today recognizes the need
to expand transmission networks. The problems in California and
elsewhere are not simply about inadequate supply, although it is
about that, or the rising prices of fuels and availability of fuels, al-
though it is about that.

But the inability of our current transmission system to handle
the distribution of electricity especially during periods of peak de-
mand is critical to any combination of solutions. The effort to re-
lieve that congestion is a vital first step, but we cannot let our ef-
forts rest after that step.

Currently California finds itself caught between the old model of
regulation and the promise of competitive and well governed elec-
trical markets. We need to provide for the expansion of trans-
mission networks so that not only Californians, but all Americans
can feel confident about the future of their electrical service.

Combined with other measures, expansion of transmission can
help to establish truly competitive electrical market. Only then can
the American people enjoy the benefits of electric deregulation.

RTOs are part of that solution, and they have already dem-
onstrated their ability to act as wholesale clearing houses to pro-
vide innovative demand management programs, but as the gen-
tleman from Virginia observed, it is not a sufficient solution.

I support the instruction in this bill that Secretary of Energy,
who I wish were here, and the FERC undertake a study on trans-
mission constraints. The study is needed, but they should also use
the study as an opportunity to address ways to improve the process
of siting new electrical lines and sources of generation.

We have a responsibility to find a new way to resolve siting
issues in an equitable and efficacious manner. Siting by a short-
term legislative fiat is just not sufficient.

I would further recommend that the Secretary and the Commis-
sion invite the commentary of the States and the public as they re-
search their report and draft their plan to relieve constraints.

Just as California made the mistake of taking only half measures
while moving from regulation to deregulation, we should not make
the analogous mistake of taking half measures in our response to
the problems of California and the other Western States.

A recent survey of California residents found that only 2 percent
of respondents are purchasing energy efficient products as a result
of the crisis. Other measures of conservation efforts are just as
troubling. If we’re facing an electrical emergency, then we should
have a conservation campaign that reflects that emergency, not one
focused only on consumer behavior during periods of peak demand.

At the same time, we should be careful that we not allow Califor-
nia’s electricity problems to be used as an excuse to waive impor-
tant clean air and hydroelectric regulations. Unless the citizens of
California express their concern and demonstrate the fact that
clean air and hydroelectric regulations are a sufficient impediment
to new generation, we should not set up broad waivers, some of
which are not even subject to judicial review.

The crisis in California is most obviously a problem of today, but
a lasting solution to the problems of California and elsewhere in
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this country will take a comprehensive effort. This emergency bill
is not that effort, and we should not squander the opportunity to
craft an effective response to this country’s energy problems.

I look forward to the work across the aisle to make sure that this
response does do exactly that.

I yield back the balance of my time.

Mr. SHIMKUS [presiding]. I appreciate the comments from the
gentleman from Ohio.

Next we will turn to the gentleman from Oregon. Mr. Walden is
recognized.

Mr. WALDEN. Thank you very much, Mr. Chairman.

I would like to follow up on the comments from my colleague
from Ohio because 1 appreciated the tenor and tone with which you
approach this issue. It is refreshing because I think when the
lights go out, they do not discriminate between whether vour house
is held by a Republican or a Democrat or an independent.

We have got an enormous issue in the West and in the North-
west. I am going to be interested today to learn more about how
FERC’s recent decision on wholesale price caps will affect the Pa-
cific Northwest versus how it may affect California, and if you
squeeze the energy bubble at one side, does it come out on the
other? And so I will be interested in that.

And 1 sit here today a bit troubled because I have sat through
most of these hearings, and we have heard that NOx limits are not
a problem in California. We have had a representative of the Cali-
fornia Public Utility Commission say that he believed there was no
correlation between price and conservation.

And we have heard from the California Energy Commission, a
representative who repeatedly both to me and to Congresswoman
Bono said that California had adequate supplies to meet demand
this summer. I asked that repeatedly, and repeatedly the response
was the same. California would have adequate supplies to meet de-
mand this summer.

Ladies and gentlemen, does anybody here buy that?

b I cg) not, and I do not see why they should, but that is what we
eard.

So today we have a bill before us. Some of the provisions I like.
Some 1 have some concerns about, but basically what I have heard
from the other side of the aisle is a call for wholesale price caps
and that is it. No proposals to add kilowatts this summer. Criti-
cism of the administration, but no alternative to actually add sup-
ply this summer.

This weekend I was out in my district, as I am nearly every
weekend. I looked into the faces of steelworkers whose aluminum
plant is shut down, 1,285 people, a combined area of about 20,000,
If that mill does not come back, we could have an unemployment
rate of upwards of 38 percent in the neighboring county, 38 per-
cent.

This community went through this same happening in about
1980 when the plant shut down. The value of people’s homes in
that town dropped in half. They only recently have recovered.

We are talking an economic crisis of enormous proportion in the
Pacific Northwest. I want to do what I can in a bipartisan spirit
to break the logjam, to get more megawatts into production, to
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solve the reliability and capacity problem of our transmission grid
throughout the West and throughout the United States.

That is what we have got to get to. My friend from California,
Mr. Cox, was right. America should not have to suffer this problem
in the 21st Century.

So, Mr. Chairman, 1 look forward to working with you and my
colleagues on the other side of the aisle who truly want to sit down
and find a solution. It is not to Oregon’s benefit, or to Washing-
ton’s, to have California suffer like this. We are all paying the
price.

Mr. BARTON. I thank the gentleman from Oregon.

We now go to the gentle lady from Missouri, Congresswoman
McCarthy, for an opening statement.

Ms. McCartHY. I thank you, Mr. Chairman, for this hearing and
the hearings to come, and I appreciate the opportunity to hear from
the witnesses who are experiencing the crisis or trying to manage
it first hand and encourage them to comment on how this draft leg-
islation will be helpful to them.

Mr. Chairman, if there are concrete steps the Federal Govern-
ment can take to alleviate the problems in California, Oregon, and
other Western States, or at least make it easier for the authorities
involved in managing the problems to address them, then we
should propose those actions with all deliberate speed.

I remain concerned that this subcommittee may be considering
steps based upon the draft bill that will not help the immediate cri-
sis' that the Western States will face this summer and may very
well have unintended consequences that further complicate the sit-
uation and do harm.

Given the attention that this subcommittee has had to the re-
structuring debate, I am concerned that the inclusion of certain
provisions may create loopholes in the Federal Power Act that pro-
vide golden opportunities for ambitious suppliers. Based upon Vice
President Chaney’s comments yesterday, my concerns on how we
?md our way out of this supply crisis have grown really into strong
ears.

Mr. Chairman, we have heard testimony in the subcommitiee
that casts strong doubt on any of the assertions that environmental
regulations had anything to do with the current energy supply cri-
sis in California and neighboring States. Given the amount of time
that it takes to build a new generation facility, there is no chance
that any of the regulatory relief provided in this bill will help speed
the construction of any facility enough to have it provide power this
year.

If there are permit and review processes that can be expedited
to help site new generation needed in Western markets, that is one
thing, and as I understand, there is sufficient flexibility to do so
under current law.

Suspension of clean air requirements is quite another, and en-
tirely unacceptable even in the short termn. While 1 appreciate the
inclusion of conservation education in the draft, that is not enough.
As a part of any effort to address the short and long term energy
needs of this country, there must be a solid commitment to con-
servation and the development of alternative resources.
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Conservation and efficiency is one of the best ways to address
short-term supply needs, and both have a role in our long-term en-
ergy policy.

We also need a diversified mix of fuel sources, and the goal
should be to make them all as clean as possible. For instance, co-
firing coal in many existing and idle plants with a mix of readily
available biomass creates a cleaner burn, diversifies our energy
supply, and helps the rural economy as well.

There should be strong conservation requirements that should be
met before any Governor with an energy emergency is granted
broad latitudes to temporarily suspend air regulations, if ever.

I want to help the consumers in Western States avoid additional
financial hardship and blackouts. The esteemed FERC Commis-
sioners we have before us today and others who will come before
us this week have the tools they need to handle the situation and
make the proper decisions to address runaway wholesale prices in
order to get the Western markets back in shape and enable other
regions to avoid a situation like this in the future.

So I look forward to their testimony today and explanation of
how we can all work together to help consumers, and I thank you,
again, Mr. Chairman, for holding these hearings.

Mr. BARTON. We thank you.

The gentleman from Arizona, Congressman Shadegg, is recog-
nized for an opening statement.

Mr. SHADEGG. Thank you, Mr. Chairman.

I want to begin by commending you and by noting that as we lis-
ten to the opening statements here this morning, it seems to me
that your task here is much akin to the description of no need deed
goes unpunished.

It seems to me that you have made a valiant effort to address
a very serious problem, and while the seriousness of the problem
has been acknowledged by many here on the dias today and most
offer criticism, few offer constructive suggestions.

The Electricity Emergency Relief Act which you are proposing
today and on which this hearing is being held, I think, is a creative
and energetic effort to address a very, very serious problem con-
fronting not only California, but the entire Western United States.

I hear the criticism, but I do not, and 1 associate myself with the
comments of Mr. Walen, I do not hear any alternatives that are
being proposed.

It seems to me that if you look at the criticism that’s being made
and then stack it up against the legislation that’s being offered,
many of the provisions of the legislation will go a long way toward
addressing the problem even this summer.

Let me just highlight Section 101, the first section of the bill.
That is a section of the bill which will not in any way result in any
increased pollution. It will not result in the elimination of any reg-
ulation. It simply is a good idea to try to facilitate both conserva-
tion and competition in a way that will increase the supply of en-
ergy available to the consumers in California this summer and deal
with the shortage.

I listen to the critics on the other side of the aisle, and I can’
help but be frustrated in hearing that comments over and over
again, and the acknowledgement that this, in fact, is a supply cri-
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sis. There is not enough supply, and yet no one wants to do any-
thing about how to deal with that lack of supply. All we have a
chance to do is to criticize the attempts in this legislation to deal
with that shortage of supply.

Of course, there are long-term solutions that need to be enacted,
but I commend you, Mr. Chairman, on putting forward a thought-
ful piece of legislation.

With regard to the criticism of the environmental implications of
this act and the ideas that are set forth in some of the other titles
that are not the subject of today’s hearing, though they are being
criticized at this hearing, I would point out that not a single one
of them is being mandated upon the States. There is not a single
waiver of an environmental provision that is forced upon a State
under this legislation. It is all left to the voluntary decision of local
officials, specifically the Governor of a state, to make the decision.

It seems to me imminently reasonable for the Federal Govern-
ment to look at those kinds of regulations and say to the people
most affected by this kind of crisis: do you want to be able to make
a choice that would enable you to temporarily suspend a particular
regulation in order to add to the supply of available electric power
at a given crisis point in time, that is, at the heat of the day in
the hottest month this summer when there is a desperate need for
electricity.

I would also like to associate myself with the comments of Mr.
Cox. This is not a casual matter. We are talking about life and
death with regard to life support systems of people in California.
We are talking about economic life and death both, for example, for
the companies that he mentioned, where an unanticipated outage,
blackout can cost thousands, indeed hundreds of thousands, indeed
millions of dollars when a chip line is brought down or when, as
he indicated a heart relief valve is brought down or, as Mr. Walden
indicated is being suffered by his constituents in the Northwest, in
Oregon, who are not even subject to the lack of foresight by the
State of California in now allowing power plants to be built.

I have been a part of this process since the beginning. I was
there in Pasadena, California, Mr. Chairman, when you aggres-
sively took a look at this issue and when we heard from the incum-
bent utilities. We heard from the merchant providers to that state,
and we heard from the State regulators, and I think this legislation
is a very thoughtful attempt to address those issues and to put
very, very many options.

It clearly takes into account the various suggestions that were
put before your committee, including the proposal that I've already
referred to, which simply allows utilities in one part of the West
to go into a market and buy a reduction in power from another
state.

That was an issue that was brought to my attention, and I
brought it to the committee. For example, right now a utility in the
State of Arizona that wants to buy back power from someone that
has a contractual right to that power can only do that within its
incumbent load. That means that a utility in the State of Oregon
cannot currently go to the State of Arizona, find a consumer in the
State of Arizona that has a right to consume electricity, and buy
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that right back from them so that they would be able to use that
electricity and supply power to other consumers.

Section 101 of your bill provides that ability on an area-wide
basis, and will help not only the people of California, but the people
of the entire West.

I commend you for your effort, Mr. Chairman, yield back the bal-
ance of my time.

Mr. BARTON. We gave you a little extra time because you were
not singing. So we appreciate that.

Mr. SHADEGG. You should be glad I was not singing, Mr. Chair-
man.

Mr. BARTON. Mr. Strickland was here. He is not here. There are
no other members of the subcommittee here. We will go to the
gentle lady from California, Congress woman Eshoo, who is a mem-
ber of the full committee, for an opening statement.

Ms. EsHoo. Thank you, Mr. Chairman, and for your legislative
- courtesy to have me participate in today’s hearing.

I want to thank you for making the Western energy crisis a pri-
ority item for consideration in this subcommittee. I think that more
than any other non-Californian on your side of the aisle you have
gone out of your way to try to respond to the crisis in the West.

Having said this, however, I think the bill before us unfortu-
nately is not what most Californians and Westerners had hoped to
see. At its best, I believe the bill will do nothing to resolve the cri-
sis. At its worst, the bill tells Western States the only answer to
our short-term energy woes is sacrificing the environment, and I do
not believe that this is either appropriate, nor is it necessary in
terms of an answer to our problems.

As members of this subcommittee know, a big reason that we are
here today is because of badly crafted deregulation legislation
adopted by the State of California. The legislature, the Governor,
the lobbyists, the utility companies, all together badly failed the
people of California.

Every assumption in that legislation was turned on its head, and
we are here today looking for an answer at the Federal level in
how we can help not only California, but the Pacific Northwest.

But adopting hastily crafted legislation before the subcommittee
today would simply repeat this error on a national stage. California
State officials reviewing this bill continue to find more flaws daily.

On April 30, the 1L.A. Times reported that this legislation will
dismantle the state’s attempts to secure long-term contracts with
qualifying facilities because it would release them from any con-
tract from which payments are still outstanding.

To the extent that this bill applies to other States, I imagine that
there will be other concerns. I am also concerned that we have not
heard enough from Federal agencies about this bill. I am concerned
because witnesses from a number of Federal agencies, particularly
the Department of Energy were either not invited by the majority
or chose to decline the subcommittee’s request.

And regrettably, I think the administration has dealt at best
with this crisis at arm’s length.

California, Oregonians and Washingtonians have been asking for
Federal relief from excessive wholesale electricity prices since this
Congress came to town. These people are our constituents. They
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are not just Democrats; they are not just Republicans. They are not
just those that voted for President Bush or those that voted against
him. They are people who recognize that they cannot afford to pay
electricity rates that, in the case of California, will grow from $7
billion—that is with a B—in 1999 to $27 billion in the year 2000
to $70 billion this year.

Other States have recognized the price problem and have sug-
gested cost of service rates. Before the Bush administration took a
different view, the Governors of Arizona, Montana, Nevada, Utah
and Wyoming, all Republican Governors, supported cost of service
rates.

In a January 12 letter of this year to Governor Davis, they wrote,
“Our immediate solution to protect consumers from skyrocketing
prices may be for the Federal Energy Regulatory Commission to
implement a temporary cost plus pricing requirement. Among other
actions, this approach would provide the beneﬁts of constraining
prices without forcing generation to shut down.”

Other members, I think, have come to the conclusion that we not
only need conservation. We need generation, and we need to ad-
dress that, but we also need to ask the appropriate question of the
commissioners that are before us as to why they have not imple-
mented the power that has been granted to them through the Fed-
eral Power Act.

The bill waives several key environmental laws. I do not even be-
lieve that there is the power to waive the Clean Air Act, the waiver
relative to the Bonneville Power Administration and the Bureau of
Reclamation to waive any Federal law that might impede the pro-
duction of energy at a plant under their authority during a power
emergency.

Mr. BARTON. If the gentle lady could wrap up.

Ms. EsHoo. I will.

Mr. BARTON. She is almost 2 minutes over the 3 minutes.

Ms. EsHOO. The bill suspends, I believe, the Endangered Species
act, the suspension of OSHA and the Fair Labor Standards act,
and it would allow the BPA and the Bureau to keep workers on the
jobklonger and under circumstances that could place their health at
risk.

So, Mr. Chairman, while this bill may be the only train leaving
the station, I think it is critical that we add another car to it, a
provision for cost of service based rates which will get consumers
the price protection they need.

I think we have a ways to go on this, but there is growing con-
sensus around this, and I hope that if, in fact, you decide to mark
up this legislation, that you will meet with us that are on the full
committee, not members of the subcommittee, to further pursue
this option.

There are those that say, and this is the last sentence, there are
those that say allow the markets to work; allow the markets to
reign. The fact of the matter is, we do not have a market in Cali-
fornia. If we did, competition would be underscoring everything.

And so I thank you, again, for the courtesies that you have ex-
tended to me, and I am glad the Commissioners are here for us to
question them today.

Thank you, Mr. Chairman.
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[The prepared statement of Hon. Anna G. Eshoo follows:]

PREPARED STATEMENT OF HON. ANNA G. ESHQO, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA

First, Mr. Chairman, I want to thank you for making the western energy crisis
a priority item for consideration in this Subcommittee. More than any other non-
Californian on your side of the aisle, you've gone out of your way to respond to the
crisis in the West,

Having said this, the bill before us, unfortunately, is not what most Californians
and westerners had hoped to see.

At its best, the bill will do nothing to resolve the crisis. At its worst, the bill tells
western states that the only answer to their short-term energy woes is sacrificing
thebefnvironment. I don’t believe this is an appropriate or necessary answer to our
problems.

As members of this Subcommittee know, a big reason that we're here today is be-
cause of badly crafted deregulation legislation adopted by the State of California.
Adopting the hastily crafted legislation before the Subcommittee today would repeat
this error on the national stage.

The more that California officials review this bill the more flaws they find. On
April 28, 2001, the Los Angeles Times reported that this legislation could jeopardize
the state’s attempts to stabilize prices because it would release Qualifying Facilities
(QFs) from any contract for which payments are still outstanding and allow them
to sell on the open market at substantially higher market prices. To the extent that
this bill applies to other states, I imagine that there will be other concerns.

I'm also concerned that we have not heard enough from federal agencies about
this bill. A number of federal agencies, particularly the Department of Energy, were
either Ifmt invited by the majority or chose to decline the Subcommitiee’s request
to testify.

And regrettably, the Administration has dealt with this crisis at arms-length.

1 particularly want to point out a letter that Secretary of Energy Abraham sent
to members of Congress on April 10, 2001, detailing the Administration’s work on
the western energy crisis. Of the eleven action items listed in the letter, six were
responses to direct requests made by Governor Davis or the State of California, two
items were undertaken by the independent FERC, and three were simple conversa-
tions that the Secretary had about the energy crisis. This is not the kind of response
western consumers were counting on.

Yesterday, I joined more than 30 members of Congress from California, Oregon,
and Washington, in responding to the Secretary’s letter. We reiterated our support
for cost-of-service based rates in the western region. These rates would reflect the
cost of generating power, plus a reasonable rate of return. They would apply for no
more than the next two years and would exempt new plants from this pricing regi-
men. I ask for unanimous consent for both letters to be included in the record.

Californians, Oregonians, and Washingtonians have been asking for federal relief
from excessive wholesale electricity since the 107th Congress came to town. These
are our constituents. They are not just the Democrats or those who voted against
President Bush in the last election. These are people who recognize that they cannot
afford to pay electricity rates that, in the case of California, will grow from $7 billion
in 1999 to $27 billion in 2000 to $70 billion in 2001. Other states have recognized
the price problem and have suggested cost-of-service based rates as a solution. Be-
fore the Bush Administration took a different view, the governors of Arizona, Mon-
tana, Nevada, Utah, and Wyoming—all Republicans—supported cost-of-service
based rates. In a January 12, 2001 letter to Governor Davis, they wrote:

“One immediate solution to protect consumers from skyrocketing prices may be
for the Federal Energy Regulatory Commission to implement a temporary cost
plus pricing requirement. Among other actions, this approach would provide the
benefits of constraining prices without forcing generation to shut down...”

This should not be a partisan debate. Our colleagues, Duncan Hunter, Randy
“Duke” Cunningham, and Darrell Issa have joined in supporting bipartisan legisla-
tion designed to lead to the imposition of cost-of-service rates.

Regrettably, the Administration has clung to an erroneous belief that the western
energy market is a free, competitive market. FERC has followed suit with orders
that make a passing reference to its responsibility to ensure just and reasonable
rates without taking any meaningful action. Similarly, this bill ignores the over-
whelming wish of consumers and uses the current crisis to advance environmental
rollbacks that no one in California has requested.

For example, the bill grants waiver authority of air quality standards to governors
who declare an energy state-of-emergency. In spite of the energy emergency in Cali-
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fornia, the Governor, the California Air Resources Board, and the EPA have never
found air quality standards to be an impediment to the generation of electricity.

On the subject of Clean Air Act waivers, the State of California’s request to waive
the Clean Air Act’s oxygenate requirements has been pending at EPA since 1999.
Even if waiver authority were justified in energy emergencies, I have no great faith
that EPA would act properly.

The bill allows the Bonneville Power Administration and the Bureau of Reclama-
tion to waive any federal law that might impede the production of energy at a plant
under their authority during a power emergency. This provision not only waives key
environmental legisiation, such as the Endangered Species Act; it would allow the
suspension of the Occupational Safety and Health Act and the Fair Labor Standards
Act, allowing BPA and the Bureau to keep workers on the job longer and under cir-
cumstances that could put their health at risk. There would be no legal recourse
to dispute these decisions.

Instead of these measures, we need proper enforcement of the laws that are al-
ready on the books. Specifically, we need FERC to set “just and reasonable” rates
to protect consumers in the West.

P'm pleased that all of the Commissioners have made themselves available for this
hearing on such short notice. I look forward to their testimony and to hearing an
explanation of their most recent order.

While this bill may be the only—train leaving the station—I believe it's critical
that we add another car to it—a provision for cost-of-service based rates, which will
get consumers the price-protection they need,

THE SECRETARY OF ENERGY
WASHINGTON, DC 20585
April 10, 2001

The Honorable ANNA G. ESHOO
U1.8. House of Represeniatives
Washington, DC 20515-0514
DEAR REPRESENTATIVE ESHOO: In response to a number of inquiries from Mem-
bers of Congress, and in light of recent discussions of possible legislation addressing
energy issues in the West, and particularly California, I thought it would be helpful
to provide you with an update on the crisis.
irst, it is important to note that this crisis is a supply crisis. Simply put, the
principal problem-—and thus the proper focus of our attention—should be on the
problems of the blackouts and shortages. Proposed solutions that do not either lead
to increased supply or reduced demand will not address the core problems con-
fronted in the West.
Thus, the Administration has taken a number of actions to support California in
its efforts to address critical supply issues.
* One day after being sworn into office, the President directed me to call Governor
Davis to discuss the crisis and ask how we could help address the power short-

ages.

» Three days after taking office, at Governor Davis’ request, we extended the emer-
gency electricity and gas orders to give California time to develop legislation
aimed at maintaining electricity supplies.

¢ In February, also at the request of Governor Davis, President Bush issued an ex-
ecutive order directing Federal agencies to expedite permits relating to con-
struction of new power plants in California. The U.8. Environmental Protection
Agency has issued air permits for three power plants in the past month.

+ President Bush and I have engaged in discussions with the Government of Mexico
about increasing electricity imports from Mexico. DOE is also working expedi-
tiously to approve two cross-border electricity expansions between California
and Mexico that should be approved later this year.

o In early March, at the behest of Governor Davis, | sent a letter to the Federal
Energy Regulatory Commission (FERC) asking that the agency act on his re-
quest for an extension of the waiver for qualifying facilities from certain fuel
requirements.

¢ In response to a request from the State of California, the U.S. Environmental Pro-
tection Agency has provided other assistance, clarifying rules relating to oper-
ation of backup generators.

* While the imbalance between supply and demand is the reason for high energy
costs and power shortages, the Bush Administration was the first to take action
on overcharges. FERC took unprecedented action and ordered the first-ever re-



36

funds to address overcharges by generators on market-based rates after we took
-office and after a Republican took over as Chairman.

e On March 14, FERC issued a series of orders designed to expedite energy supplies
to California, including streamlining regulatory procedures for wholesale power
sales, expediting natural gas pipelines, and urging hydropower licensees to as-
sess the potential for increased hydropower generation.

* As follow up to a meeting with Governor Davis, I issued a letter indicating that
the Administration did not oppose the State’s proposed purchase of the Cali-
fornia utility transmission systems, conditioned on the adherence to open access
requirements.

« Just two weeks ago, I met with a group of California energy suppliers to impress
upon them that the next several months should not be viewed as “business as
usual,” and to ask for their help to avoid foreseeable disruptions in supply.

o Last week, I met with a group of electricity experts to discuss the California elec-
tricity crisis and to explore actions that could be taken by the Federal Govern-
ment and State to increase supply or reduce demand.

As you can see, the Administration has taken constructive action from its first day
to help California deal with its electricity crisis, Governor Davis has expressed his
appreciation to both the President and me for this help.

Regrettably, our well-founded opposition to price caps has been claimed by some
to suggest the Administration either does not care about California and the West
or is doing nothing to address the problem. Certainly, the actions described in this
letter show this is simply untrue.

The only thing we have opposed has been the imposition of price controls because
they would not prevent blackouts and would drive away the new supply California
and the West so badly need. The Administration is not alone in its opposition to
price caps. In February, eight of the eleven Western Governors sent me a letter ex-
pressing their oppesition to price caps. Those eight governors reiterated their oppo-
sition in an April 6 letter to FERC Chairman Curt Hebert, calling them “penny wise
and pound foolish.”

By contrast, advocates of price controls have failed to indicate how price caps
would increase supply, decrease demand or prevent blackouts this year.

1 appreciate the opportunity to brief you on the numerocus actions the Administra-
tion has taken since our first day to support California. Please be assured that we
will continue to look for constructive ways to remove obstacles to new electricity
supply in California and the West.

Sincerely,
SPENCER ABRAHAM

CONGRESS OF THE UNITED STATES
WASHINGTON, DC
April 30, 2001
The Honorable SPENCER ABRAHAM, Secretary
U.S. Department of Energy
Forrestal Building
1000 Independence Avenue, SW
Washington, D.C. 20585-1000

DEAR SECRETARY ABRAHAM,

We write regarding your April 10, 2001 letter to members of Congress about the
western energy crisis.

We appreciate receiving a report of the steps you have taken to respond to the
specific requests of the governor of California and others. However, we are in a cri-
sis that requires proactive federal action that goes beyond conversations and phone
calling. Your letter also indicates a misunderstanding of the wholesale price mitiga-
tion measures that we have called for. In addition, the price mitigation measures
adopted by the Federal Energy Regulatory Commission (FERC) on April 26, 2001
were wholly inadequate and arbitrary. Thus, we will again describe our position.
First, however, it's important to review the condition of the western energy market.

The West is experiencing an electricity crisis that threatens to come to a head this
summer with very dangerous consequences. Many factors have contributed to this
erisis, including a flawed deregulation plan, a severe drought in the Northwest, high
natural gas prices, poor regional and national forecasting of energy demand, inad-
equate industry investment in new generation and transmission, and rapid growth
in the regional population and economy. Consumers have played no conscious role
in creating this crisis, and environmental regulations have not limited the avail-
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ability of energy. Indeed, Environmental Protection Agency Administrator Christie
Whitman went so far as to say:
“I asked our people to go back and to give me the environmental clean air regu-
lations...that were hampering the ability of the utilities in California to pro-
vide pow}er and we couldn’t find any [the television program Croessfire, February
26, 20011.”

Clearly, the record shows no reason to sacrifice consumer and environmental pro-
tections as we craft a remedy to the crisis.

Because of the factors we have cited, power supplies will not meet demand this
summer. California alone is expected to have a daily shortfall of 5,000 megawatts,
which could lead to 34 days of rolling blackouts, according to the California Inde-
pendent System Operator (Cal-ISO). With supply so tight, there is no competition
among generators to provide electricity at the lowest price possible; instead, there
is a strong incentive to gouge.

It is generally accepted that the region cannot build enough new generation to
meet demand for this summer (and probably the next)—no matter how quickly
FERC, the Department of Energy, the Environmental Protection Agency, and state
agencies review matters related to the development and siting of new power plants
and transmission lines. In addition, the other Administration actions that you men-
tioned in your letter will have a negligible effect on supply in the short-term. Con-
sequently, the western energy market will continue to be out of balance, and con-
sumers will be at the mercy of generators who have virtually no restraint on the
rates they charge.

In speaking about Administration initiatives to increase short-term energy suppl
in the West this summer, FERC Commissioner William Massey testified before the
House Energy and Air Quality Subcommittee on March 20, 2001:

“These quick fix measures, though well motivated, will not close the gap be-
tween supply and demand substantially in the short term...In these cir-
cumstances, what will restrain prices? Absolutely nothing.”

At least twice, FERC has found that the western electricity market is dysfunec-
tional and that prices are “unjust and unreasonable” under the Federal Power Act.
Under the law, the Commission is supposed to take steps to bring these unreason-
able rates into line. Yet, the Commission has refused to undertake any meaningful
action. Meanwhile, rates continue to rise. On April 15, 2001, economist Paul
Krugman wrote in the New York Times, “contracts for August 2001 power are cur-
rently running as high as $750 per megawatt-hour.”

In spite of overwhelming evidence, FERC Chairman Curtis Hebert has repeatedly
stated that consumers should be left to bear whatever costs the market charges;
however, left alone in this dysfunctional market, consumers will face unreasonably
high utility bills. The Commission’s attempts at price mitigation may temporarily
protect the reputations of some Commissioners, but they will do little to protect
California’s consumers and nothing to aid consumers in the Northwest and other
western states.

The risk of exorbitant prices goes beyond residential consumers. More and more
businesses, including major utilities, could be driven into bankruptcy, and the na-
tion’s economic driving wheel in the West could grind to a stop.

Mr. Secretary, you recognized the inadequacy of FERC’s response under the Clin-
ton Administration when you wrote the following:

“California was in an energy meltdown. Yet no action had been taken by the

Clinton-appointed Federal Energy Regulatory Commission (FERC) to force re-

fi%nds Oof] excessive charges for wholesale electricity...[Washington Post, April
, 2001].”

We wonder what has changed since then. Although the Commission issued orders
{which might or might not lead to refunds) regarding possible generator over-
charges, it also publicly declared that wholesale rates as high as $430 per megawatit
were reasonable. These FERC-approved rates are ten times greater than the aver-
age wholesale rate of one year earlier. In a dissent to a March 9, 2001 order, Com-
missioner Massey called FERC’s perfunctory actions, “arbitrary, capricious and an
abuse of discretion.” He later added, “Our refund orders have been paltry and, in
my opinion, arbitrary [FERC public meeting April 25, 200117

Based on current conditions and predictions for this summer, the Commission’s
April 26, 2001 price mitigation order could only be called reckless. California is pay-
ing exorbitant rates for electricity every minute of every day (at an average daily
rate of $73 million in April). Yet FERC only will apply price mitigation measures
during the limited time-periods when the Cal-ISO declares a Stage 1, 2, or 3 alert.
According to the ISO’s analysis of bidding behavior from May to November of 2000,
applying price mitigation measures only in a stage alert would have missed 93% of
the hours when market power drove up prices. Mareover, the cost-of-service based
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rates in this order would be fpegged to the operating costs of the most inefficient
plant in the state (the use of similar standards led the Commission to make its
March determination that $430 per megawatt was a justifiable price). Although it
did initiate a much-needed investigation of the western energy market, the Commis-
sion did not make even minimal price mitigation measures offered to California
available to other western states.

Inexplicably, the relief in the April 26th order—no matter how inadequate—is
conditioned on the Cal-ISO and California utilities submitting a Regional Trans-
mission Organization filing to FERC by June 1, 2001. If this filing is at all tardy,
the entire order—even those provisions dealing with other states—will be voided.
California’s efforts are now appropriately devoted to planning for energy shortages
that are expected in the coming months. FERC has unexpectedly created a capri-
cious short-term deadline for the siate. Due to this misguided action, California
must forego critical efforts to plan for this summer or risk the region’s only avenue
of protection from skyrocketing prices.

We believe that the Commission has been fundamentally wrong in its judgments
and in its dogmatic opposition to meaningful temporary price mitigation for the
West. By publicly opposing price mitigation, the Administration has been complicit
in sanctioning exorbitant rates, which could lead to corresponding increases in the
retail price of electricity and an economic slowdown in the region.

For these reasons, we support the imposition of real cost-of-service based rates in
the West either through administrative action or through legislation. These are not
arbitrary price caps, as you describe them in your letter. The rates would be cal-
culated individually for each plant in the West—reflecting the real costs of gener-
ating power—plus a return on invested capital and a reasonable profit. The pro-
motion of new generation is vital to the region, so we propose exempting new plants
from this pricing regimen. Moreover, cost-of-service based rates would be imposed
for no more than two years—long enough for new generation already in develop-
ment to come on-line and help reestablish a competitive marketplace.

A regional cost-of-service based approach has significant support. Commissioner
Massey, over forty Members of Congress, and the governors of California, Oregon,
and Washington have all backed regional cost-of-service based rates. In fact, before
this Administration took a contrary position, the governors of Arizona, Montana,
Nevada, Utah, and Wyoming also supported cost-of-service rates. In a January 12,
2001 letter to Governor Davis, they wrote:

“One immediate solution to protect consumers from skyrocketing prices may be

for the Federal Energy Regulatory Commission to implement a temporary cost

Elus ricing requirement. Among other actions, this approach would provide the
enefits of constraining prices without forcing generation to shut down...”

Mr. Secretary, we strongly urge you to call on FERC to uphold the law and re-
store just and reasonable rates in the West by adopting meaningful cost-of-service
based rates. Otherwise, you risk the well-being of residential and business con-
sumers, who may be the only ones without blame in crisis. They should not be sac-
rificed for the sake of a fallacious “competitive market.”

Although the Administration has made limited efforts to resolve the energy crisis,
it only seems committed to a supply-side energy policy. As we all know, our supply
needs are dictated by demand. Reductions in demand will be the only the way to
avoid electricity disruptions in the West this summer. In fact, most industry observ-
ers and western governors agree that conservation and efficiency are indispensable
tools in meeting western energy needs. With that in mind, we were deeply dis-
appointed by your failure to make energy conservation, along with research and de-
velopment of renewable energy sources, a priority in the Department of Energy’s
budget. A 27% ($277 million) cut in funding for energy efficiency and renewable en-
ergy R&D programs (apart from grants to low-income households for home weather-
ization) is certainly not the answer to our energy problems.

Given your concerns about the nation’s long-term energy needs, we were also baf-
fled by the Administration’s decision to weaken the efficiency standards for air con-
ditioners and heat pumps. This regulation would have made a major difference in
energy use in the West in years to come. It was even supported by Goodman Manu-
facturing Co., one of the nation’s major manufacturers of air conditioners.

We welcome the opportunity to meet with you to discuss these issues in greater
detail. Indeed, many of us have requested to meet with you and other members of
the President’s energy task force. Although most of us have not had that oppor-
tunity yet, we certainly hope that we will be consulted before the task force’s rec-
ommendations are finalized.

We look forward to your prompt reply.

Sincerely,
ANNA G. ESHOO, et al.
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Mr. BARTON. We thank the gentlelady from California.

We would now like fo hear from another gentlelady from Cali-
fornia, a member of the full committee, Congresswoman Harman,
for an opening statement.

Ms. HARMAN. Thank you, M. Chairman, and thank vou for aec-
commodating, again, my attendance at one of your subcommittee
hearings, in this case a hearing on a bill that you have authored
to try to bring to help to California.

Mr. Chairman, today is May 1, the start of the 2-month period
during which California Governor Gray Davis has predicted my
State could face serious rolling blackouts. The problem is that sum-
mer is almost here, and that there is no new power on line.

He predicts, and I would agree, that relief is expected later in
this year, but not now.

Regrettably, the bill before us in the subcommittee does not
hurry relief. It has no bipartisan support, at least none expressed
so far, and it has no administration support, at least none ex-
pressed so far, and it has, the best I can tell, no serious prospects
of passing in the Senate, should the House passing in the near
term. :

As Mr. Waxman’s memo explains, there are several provisions in
this bill that would be harmful to California. Title II, Section 205
undermines California’s effort to enter inte long-term contracts for
energy.

Title III, Section 303 permits NOx waivers and undermines the
Clean Air Act.

And there are several big issues not addressed at all in the bill:
cost base rates for wholesale electricity; incentives for energy effi-
ciency; and support for renewable sources of energy, including fuel
cells, wind, and solar.

I would like to commend California’s Governor Gray Davis for
providing incentives for conservation, for expediting the siting of
new power. None has been sited in all of the Western States in the
last decade. So it is really unfair just to claim that California has
not done this, and for entering into long-term contracts for energy.

Mr. WALDEN. Will the gentlewoman yield?

Mr. BARTON. Let her finish her opening statement.

Ms. HarMan. I would be happy to yield. I am going to finish in
2 seconds, and I would be happy to yield if I have anymore time,
happy to yield.

I would hope, Mr. Chairman, to support a revised bill that au-
thor. I enjoy working with you, and we often agree, and I hope that
that bill will truly help California, all the States in the country,
and be bipartisan.

I would happily yield to my friend.

Mr. BARTON. I would ask that we allow members to do their
opening statements. We can engage in a debate later on if that
ig—

Mr. WALDEN. But there was a factual issue, Mr. Chairman.

Mr. BARTON. Well, members make statements. So let’s recuse
ourselves from observations about factual observations until the
appropriate time. We are operating in good faith on both sides of
the aisle here.

The gentlelady is finished with her opening statement?
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Ms. HArRMAN. I am, Mr. Chairman.
[The prepared statement of Hon. Jane Harman follows:]

PREPARED STATEMENT OF HON. JANE HARMAN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA

Mr.Chairman and Ranking Member Boucher, thank you for holding this timely
legislative hearing to address the serious issue of the energy crisis in the west. The
intent of the Electricity Emergency Relief Act to address the erisis is good. However,
1 do have serious concerns regarding process and the substance of this bill.

My colleagues and I on this side of the aisle have not played an active role in
drafting this legislation. The state of California and the other western states were
not consulted regarding the drafting of this bill. There has been a problem with get-
ting facts about the bill and witnesses who should be testifying regarding the provi-
sions of this bill are not. Finally, the substance of the bill itself is troubling. I must
question whether or not it will truly provide the emergency relief proposed by its
title or whether it will create more problems,

This bill does not protect consumers in California from high energy prices. The
most important federal action for California and the western states is the immediate
adoption of cost-of-service based wholesale rates like the approach proposed by Rep-
resentative Inlee’s Energy Price and Economic Stability Act 2001-HR 1463 sup-
ported by Members from California, Oregon and Washington. The California Inde-
pendent System Operator (Cal-ISO) has calculated that California’s dysfunctional
energy market has resulted in huge price increases in the wholesale rates in the
western region. According to Cal-ISO, there has been over $7 billion in overcharges.
This bill fails to address the issue of wholesale prices.

This bill will interfere with California’s efforts to address the energy crisis. This
bill will move significant generation out of long-term contracts and into the spot-
market under Title 2, Section 205, which addresses Public Utility Regulatory Poli-
cies Act (PURPA) contracts. This will create additional price volatility. By allowing
qualifying facilities (QF's) to sell their power production on the spot-market, this will
lead to increased reliance on spot markets. This approach would not bring more en-
ergy to market, it would instead allow QF owners to double or triple their profits.
How does this benefit the consumer?

Mr. Chairman, it is clear that the marketplace is defined by a set of rules—some
of which are financial and some are environmental. Of those rules, the American
people overwhelmingly support strong environmental protections. According to yes-
terday’s Los Angeles Times, Americans are growing increasingly concerned about
the environment and believe that protecting it should take precedence over economic
development and other concerns.

A clear majority of Americans—54% to 34%, do not support the President’s deci-
sion not to reduce the emission of carbon dioxide from power plants in order to keep
down the costs of power production. Americans do not support a roll back of environ-
mental standards. We have cleaner air in Los Angeles and other parts of the coun-
try as a result of laws, which protect our environment.

President Bush supports marketplace incentives and he believes that energy pol-
icy should be dictated by market forces. In Title III, Section 303 of his bill, which
addresses Nox preconstruction requirements for new generation, Chairman Barton
is suggesting rolling back environmental standards by delaying certain Nox emis-
sion reizluirements applicable to newly constructed power plants that would be com-
ing on line.

The Chairman is effectively suggesting a change in the marketplace regarding en-
vironmental standards. If these environmental standards are rolled back, how is
that not altering the marketplace? The cost of this change is the health of the Amer-
ican geople and an increasingly more polluted environment. In addifion, this section
goes beyond California’s actions to get new plants on-line. California has taken steps
to ensure that environmental requirements do not interfere with its efforts to get
new generation on-line for this summer. By implementing enforceable measures to
protect air quality and ensure that pollution control equipment, known as selective
catalytic reduction (SCR) is installed as soon as possible, California is working to
implement environmentally sound policies.

Section 303 of this bill allows EPA upon the request of any state to waive the
requirements of section 111 of the Clean Air Act relating to oxides of nitrogen and
the preconstruction requirements relating to oxides of nitrogen under the sfate im-
plementation plan. This waiver is very broad and takes place with no opportunity
for public comment. It waives all preconstruction requirements for Nox in both at-
tainment and nonattainment areas, not just the installation of SCR technology. Off-
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sets are also waived, which will ensure that air quality will suffer during this pe-
riod. This is too broad.

In yesterday’s Washington Post, Vice President Cheney outlined a national strat-
egy relying heavily on oil, natural gas and nuclear power development—but net con-
servation. The Vice President also stated that coal remains the most available, most
affordable way to generate electric power. The Bush administration has budgeted
an additional $150 million for next year to support development of “cleaner coal”
technologies, which would not ensure additional electricity or reduced pollution.

Instead of investing in the development of power that could have an adverse effect
on our environment and rolling back environmental standards like this bill does,
why not support research and development for alternative energy sources, which the
American people support. I believe that we should be taking better advantage of
some of the alternative energy sources that are available.

This is a good investment—and from a policy perspective, it is no different from
what Chairman Barton is offering in this bill to address the crisis in the west. We
must look at the long-term effects of this bill and the proposed actions of the admin-
istration.

The federal government should be playing a larger role in helping nurture those
technologies that can provide clean energy at a reasonable cost.

Just as all of our major energy sources were subsidized during their early stages
such as coal, oil, hydroelectric and nuclear energy, alternative energy sources should
also be subsidized to provide clean energy at a reasonable cost and allieviate the
current strain on our existing power plants to meet the demands of a growing popu-
lation nation wide.

This is not just a California or western states problem. The Vice President has
issued a warning that the whole nation could face California-style blackouts if we
do not chart a new course. We must employ a strategy that will provide effective
emergency assistance and a long-term solution to our current problems.

Alternative energy sources can provide some aid, but we must fund these sources
at adequate levels.

The budget slashes energy efficiency programs, which have saved businesses and
consumers roughly $180 billion over the last two decades; more than $200 for every
dollar of federal money spent to develop them.

We must continue to look at alternative energy programs that work—like distrib-
uted generation. Honeywell International in Torrance, California, within my Con-
gressional district, has begun the development of a new type of “planar solid oxide
fuel cell” hybrid system. Honeywell was selected by the National Energy Technology
Laboratory under the Department of Energy’s Office of Fossil Energy. The develo
ment effort is planned as a three-and-a-half year effort valued at approximately &
million. The Energy Department will fund about $3.48 million.

Honeywell’s planar solid oxide fuel cell will be made up of stacked sheets of flat
ceramic material—anodes, electrolytes and cathodes—that resemble a stack of
record albums sealed at both ends. Natural gas and air will be fed into the fuel cell,
and an ¢lectrochemical process—much like the process a battery uses to generate
electric current—will produce one source of electricity.

This is the type of research and development that we must continue to fund to
find other ways to provide electricity to consumers. Distributed generation fuel cells
are one of the most promising new technologies for virtually emission-free electricit;
for homes and businesses. Even so, the Bush budget would cut research and devel-
opment for distributed power fuel cell systems by $7.5 million, or 14.2 percent.

Mr. Chairman, wind power is the fastest growing source of electricity worldwide.
450 new windmills along the Oregon-Washington line will generate 300 megawatts
(MW) by the end of 2001. This is enough electricity for 70,000 homes. And a 107
MW wind farm in Minnesota sells power at an average cost of 3 cents per kilowatt
hour (kWh), which is competitive with conventional power.

In their first 15 years, nuclear and wind power produced roughly the same
amount of energy. However, conventional nuclear power plants received subsides to-
taling $1411 per U.8. household, compared to wind energy which received only one-
fourtieth the amount or $11 per household, over its first 15 years. Considering the
electricity wind can produce, the cuts in the budget for energy efficient programs
is not good policy.

Geothermal plants have been producing electrical power in the U.S. for more than
40 years and provide more than 2,700 MW of electricity to U.S. residents. This is
comparable to 60 billion barrels of oil per year, encugh for 3.5 million homes. Geo-
thermal electricity produced in the U.S. displaces the emission of 22 millien tons
of carbon dioxide a year. And Solar power is taking off around the world as an alter-
native energy source.
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We have an opportunity to address the crisis in the western markets, contain the
crisis and make a long-term plan for the future to address our energy needs. This
hearing is a good start to continue the dialogue over potential emergency actions
and other solutions, but this bill is not the answer. We must not lose this oppor-
tunity to invest in alternative energy sources that will be beneficial for our environ-
ment and will provide electricity to a growing population well into the future.

Mr. BARTON. Seeing no other member present who has not had
an opportunity to make an opening statement, the Chair would ask
unanimous consent that all members of the subcommittee not
present be allowed to put their opening statement in the record.

Is there any objection?

[No response.]

Mr. BARTON. Hearing none, so ordered.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. GREG GANSKE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF Iowa

Mr. Chairman: It has been said many times before and 1 am sure it will be said
again here today. The real problem in California is a shortage of supply being pur-
sued by an over abundance of demand. The only true long term selution to this
problem is to end the imbalance. I hope that is something to which we can all agree.

I believe this legislation will help move us in that direction and that this bill will
help the state of California deal with the problems it will face this summer. } is
important on the federal level that we provide flexibility for the State of California
to respond to this crisis and that we try to create incentives to help prevent eco-
?omjc disruption and discomfort and to help ensure the safety of the people of Cali-

ornia.

This legislation should help alleviate some of the problems which are expected in
the western power grid as a result of a generation shortfall this summer. The real
solution to the problem, the long term rebalancing of supply and demand, may take
more time.

The energy emergency in California must provide a learning experience for the
rest of the country. We can not take the generation of electricity for granted. It is
an essential part of our modern society, a key ingredient of a successful economy,
and a resource which must developed In an appropriate manner. We must have an
energy plan which allows the market to function in a reasonable manner, consistent
with the basic rules of economics. We can not pretend that investment and capitol
for energy development will flow inte an artificial and unsustainable situation. We
can not address energy generation by saying “Not in my backyard” and pretending
the problem will go away. If we do not learn these lessons, this experience will be
repeated across this country and the provisions of this legislation will have to be
utilized far more than its authors intend. We should not let that happen. We need
to act to assist California in dealing with this serious problem and we need to learn
from this experience.

Thank you Mr. Chairman.

PREPARED STATEMENT OF HON. GEORGE RADANOVICH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Chairman, the “Electricity Emergency Relief Act” is a very important bill, The
first anniversary of the California energy crisis is this month. California’s mess
began last May when a three-day heat wave, from May 21 to May 24, set records
in some areas of the state and drove up the demand for electricity as Californians
sought relief with air conditioning. Four months ago this week, more than seven
months into the crisis, the Governor brought the Legislature into special session to
launch a fast-track drive to solve California’s energy crisis. However, it is a litany
of one disaster after another, and legislators are frustrated that the fast-track has
not delivered substantial results.

The Governor has stated that California is principally responsible for correcting
this situation. The Federal government role should focus on removing barriers. Our
criteria for federal action must be:

* to prevent compounding the problem,
» to prevent misguided actions,
e and to encourage actions that increase electricity conservation and supply.
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This bill is appropriately focused on managing demand, resolving transmission
constraints, preparing for blackouts, maximizing hydro, QF and self-generation
sources, and reducing Clean Air act impediments to supply. The WAPA construction
of Path 15 should be conditioned on agreement that the State of California not pur-
chase the adjacent lines.

The reaction to the measures imposed by the FERC was predictable. It points out
the difficulty of establishing fair and efficient price controls that are satisfactory to
everyone. We should not prejudge these price controls now based on perceptions. We
should let them take effect and evaluate them when there is data on their effective-
ness. In the meantime, I have asked the GAO and subsequently the Department of
Justice to investigate the allegations of manipulated electricity prices.

There are two very positive features of the FERC imposed price controls that de-
serve emphasis. In my view the most important is the requirement that load serving
entities establish demand response mechanisms in which they will identify the price
at which load should be curtailed. That is, California needs to establish the level
at which blackouts are preferrable to paying the cost of power. In my view, this re-
quirement, more than the price cap, will provide the leadership the Governor so far
has failed to provide. It is key to establishing control of the market. The Electricity
Emergency Act provides tools to help in this regard.

The second feature is the conditioning of the controls on an RTO proposal. The
FERC commissioners strongly support RTO-WEST and have recognized that the fu-
ture of California is with the deregulated market. California must not go it alone
with its electricity future.

I look forward to the testimony of the witnesses.

PREPARED STATEMENT OF HON. MARY BONO, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF CALIFORNIA

Mr. Chairman, I want to thank you for taking on the challenge to address the
ongoing energy crisis in the West. Your work on this matter is of great importance.

However, while Congress works on this issue, we still need the ongoing coopera-
tion of the Administration and FERC.

Although I am opposed to wholesale price caps, I believe that FERC’s most recent
order to impose price mitigation during all three stages of emergency is a first step
in the right direction. Ir addition, while FERC’s order of refunds is also positive,
I encourage the commission to explore whether or not additional reimbursements
would be in order.

While I encourage FERC to exercise its jurisdiction over 47% of the generating
industry, the State of California has a responsibility to address the other 53%.

Last week, I had a private discussion with Governor Gray Davis to reiterate that
we, in Congress, want to give him the tools necessary to deal with this crisis. I be-
lieve the Governor understands the importance of working cooperatively on a sen-
sible solution. It is time that we make our decisions based upon sound policy, not
self-serving politics.

The bill we are evaluating today takes many positive steps towards this goal. It
does not sacrifice long term stability for short-term solutions.

In addition, it does not forget what Californians will face this summer.

1 am pleased to see how this legislation shores up the federal end of emergency
management. In California’s 44th Congressional District, where temperatures can
climb to over 120 degrees, it is critical for the federal, state and local governments
to anticipate the repercussions a black out might have on the elderly, those depend-
ent on electrical life support systems and others sensitive to extreme temperatures.
Again, it is not a matter of quality of life, but of life itself.

Mr. Chairman, while this legislation has many positive aspects, the desert heat
will cause an unprecedented increase in consumers’ electric bills. Therefore, I look
forward to working with you on finding ways for LIHEAP to better aid our constitu-
ents. I would not want individuals to risk the health of their families due to their
inability to pay their electric bills.

Thank you and I yield back my time.

PREPARED STATEMENT OF HON. KAREN MCCARTHY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MISSOURI

Mr. Chairman: Thank you for continuing these hearings regarding the electricity
crisis in the West and now the Electricity Emergency Relief Act. You should be com-
mended for your vigilance in investigating the sources and proposing solutions. I ap-
preciate the opportunity to hear from witnesses who are experiencing the crisis or
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trying to manage it first hand and encourage them to comment on how this draft
legislation will be helpful to them.

Mr. Chairman, if there are concrete steps that the federal government can take
to alleviate the problems in California, Oregon and other western states, or, at least
make it easier for the authorities involved in managing the problems to address
them, then we should propose those actions with all deliberate speed. I remain con-
cerned that this subcommittee may be considering steps, based upon the draft bill,
that will not help the immediate crisis that the Western States will face this sum-
mer, and may very well have unintended consequences that further complicate the
situation.

Given the attention in this subcommittee o the restructuring debate, I am con-
cerned that the inclusion of certain provisions may create loopholes in the Federal
Power Act that provide “golden” opportunities for ambitious suppliers. Based upon
Vice President Cheney’s comments yesterday regarding the Administration’s long-
awaited energy plan to drill our way out of the supply crisis, my concerns have
grown into very strong fears.

Mr. Chairman, we have heard testimony in this subcommittee that casts strong
doubt on any of the assertions that environmental regulations have had anything
to do with the current energy supply crisis in California and neighboring states.
Given the amount of timme that it takes to build a new generation facility, there is
no chance that any of the regulatory “relief” provided in this bill would help speed
the construction of any facilily enough to have it provide power this year. If there
are permit and review processes that can be expedited to help site new generation
needed in western markets that is one thing, and as I undserstand, there is sufficient
flexibility to do so under current law, but suspension of clean air requirements is
quite another entirely and is unacceptable, even in the short term.

While I appreciate the inclusion of conservation education in the draft, that is not
enough. As a part of any effort to address the short and long term energy needs
of this country, there must be a solid commitment to conservation and the develop-
ment of alternative resources. Conservation and efficiency is one of the best ways
to address short term supply needs, and both have a role in our long term energy
policy. We also need a diversified mix of fuel sources, and the goal should be to
make all of them as clean as possible. For instance, co-firing coal in many existing
and idle plants with a mix of readily available biomass creates a cleaner burn, di-
versifies our energy supply and helps the rural economy as well. There should be
strong conservation requirements that should be met before any Governor with an
“energy emergency” is granted broad latitudes to temporarily suspend air regula-
tions, if ever.

1 have strong reservations about using this legislation to extend FERC jurisdiction
over public power systems and rural electric cooperatives who have expressed oppo-
sition to such an extension as unwarranted. In addition, the Chairman’s restruc-
turing legislation in the 106th Congress contained a tax title with provisions de-
signed to clear up conflicts with the tax code for these entities partictpation in (re-
gional transmission organizations) RTOs. I understand that question has not been
cleared up as yvet by the Ways and Means Committee and is another reason te move
forward with caution. Broaching the jurisdiction issue begs the question of why I
continue hearing about repeal of the Public Utilities Holding Company Act
(PUHCA) in the context of helping California. In light of the many questions that
have arisen regarding high levels of profits by “unregulated” subsidiaries of larger
utility holding companies, the provisions of this draft that allow suppliers to set the
fair cost of energy create a stronger need to examine the question of jurisdiction,
but not for the non-profits, for the companies that get the potential windfall. Either
way, the question of jurisdiction only serves to complicate the discussion of an emer-
gency bill.

1 want to help the consumers in western states avoid additional financial hard-
ship and blackouts. The esteemed FERC Commissioners we have before us today,
and the others who will come before us this week, have the tools they need to han-
dle this situation and make the proper decisions to address runaway wholesale
prices in order to get the Western market back in shape and enable other regions
to avoid such a situation in the future. I lock forward to their explanation of how
we can work together to help consumers,

There are many important energy supply, reliability and transmission matters
that you, Mr. Chairman, and the other members of this committee have worked dili-
gently on over the past couple of years in the context of broader energy legislation.
Those issues require our attention so that we do not get lost in the immediate prob-
lems of today and shortchange the resources for the long term needs of our country.
We have before us a key opportunity to recognize once and for all that we must di-
versify our energy resources and make the necessary investments to advance our
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energy infrastructure and achieve real progress with renewable and alternative
sources of energy.

I look forward to a continued productive dialogue on these broader energy policy
matters, but remain concerned that trying address them in the context on an emer-
gency bill will not produce the desired results for the West, or for our energy re-
sources in the future.

Mr. BARTON. We now want to go to our first panel. They are fa-
miliar faces to us all and friends of us all. We have all of the FERC
Commissioners that are currently empowered to be FERC Cominis-
sioners before us.

We are going to start with the Chairman of the Commission, the
Honorable Curtis Hébert of Mississippi. Then we will go to Mr.
Massey of Arkansas, and then the clean-up hitter will be the gentle
lady from Kentucky, Commissioner Breathitt.

So, Mr. Hébert, we are going to recognize you for 7 minutes. If
you need a little bit longer, that is fine, but whatever additional
time you take, be aware that your other Commissioners will be
given that time zlso.

So your statement is in the record in its entirety, and we wel-
come you to the subcommittee once again.

Be sure to turn the microphone on.

STATEMENTS OF HON. CURTIS L. HEBERT, JR., CHAIRMAN;
HON. WILLIAM L. MASSEY, COMMISSIONER; AND HON. LINDA
K. BREATHITT, COMMISSIONER, FEDERAL ENERGY REGU-
LATORY COMMISSION

Mr. HEBERT. Thank you, Mr, Chairman.

And thank you for the opportunity to appear here today to dis-
cuss the proposed Electricity Emergency Relief Act. I commend vou
and the subcommittee for introducing this bill and holding this
hearing today.

Electricity markets in California and the Western United States
are faced with a substantial imbalance of supply and demand.
While no one can build generating capacity fast enough to elimi-
nate the imbalance this summer, this bill contains a range of meas-
ures that can help mitigate the problems. Let me mention several
involving the Commission’s authorities and responsibilities.

Sections 101 and 102 would encourage conservation through a
market driven approach instead of exhorting or requiring con-
sumers to conserve. These sections provide incentives for con-
sumers to conserve by allowing them to sell the saved energy at
market prices.

Consumers will decide how much to conserve by comparing the
market price of saved energy to the cost of conservation. Section
108 states that if the transmission facilities operated by the Cali-
fornia IS0 are transferred to the State of California or an entity
formed by the state, the facilities will remain available for use by
market participants on an open access, nondiscriminatory basis,
and also will be subject to the same rules on regional transmission
organizaticns that apply to public utilities.

This section will help insure that all market participants are able
to continue using these facilities efficiently and economically.

We cannot separate generation and transmission. They must
both help to resolve supply and demand imbalances in the West,
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and as Congressman Dingell stated, this is not just a California
problem.

Section 205 would insure that a qualifying facility under PURPA
that has not been paid for its electric energy, when required by
contract, may sell its energy to another buyer. Similar issues are
pending before the Commission, and I cannot comment on the mer-
its of those issues based on currently applicable law.

However, I believe that prompt resolution of these issues is crit-
ical to freeing up for immediate sale into California this summer
several thousand megawatts of existing, and I repeat “existing,” ca-
pacity that 1

understand are lying idly by for lack of payment.

Federal legislation may be the best way to reach a comprehen-
sive resolution of these issues immediately. Of all measures I have
read in the legislation, this measure, I believe, does give the most
short-term benefit to the people of the State of California, at this
point giving enough electricity to supply 3 million households.

Again, this electricity is sitting idly by and not being used.

Section 306 would require the Commission upon request by at
least 10 of 14 Western Governors to form a West-Wide regional
transmission organization or regional transmission organization
called an RTO. I strongly support the formation of such an RTO.
A West-Wide RTO will increase trading opportunities for both buy-
ers and sellers throughout the West.

Last week the Commission took major steps toward RTO forma-
tion in the West, approving an RTO spanning eight Western States
and conditioning its California marketing monitoring and mitiga-
tion plan on the filing of an acceptable RTO proposal by California
utilities.

For these reasons and others cited in my written testimony, the
Electricity Emergency Relief Act takes important steps in the right
direction and will help mitigate the current imbalance of supply
and demand and the problems caused by the imbalance.

Finally, let me mention a major order that the Commission
issued last week. In that order the Commission packaged together
a number of related measures intended to help remedy California’s
dysfunctional electricity market and to offer immediate relief to
customers.

Among its provisions, last week’s order helps insure that cus-
tomers are adequately protected against unjust and unreasonable
rates, while also providing a market oriented price for California
generators.

Starting in late May, a safe harbor price for real time electricity
will be determined each day based on market costs for electricity
inputs, natural gas, and emission allowances; in the fuel usage
ratio, the heat rate and emission rate for the least efficient gener-
ator needed to meet demand that day. All California generators
bidding at or below this market driven price will be paid this price.
Any California generator above this price and selected to run by
the ISO will be paid its price subject to refund and justification,
but its bid will not raise the proxy or safe harbor price.

The price mitigation approach reflects the way pricing works in
competitive markets, As in the competitive market, the price is set
by the highest priced supply needed to meet demand. The Commis-
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sion also required that most California generators offer for sale in
California all power that is available in real time and not already
scheduled or committed by contract.

This must sell obligation applies even to California generators
that are not otherwise FERC jurisdictional entities. The only excep-
tion is for hydroelectric facilities because of their multi-purpose
characteristics.

Also, all public utilities buying from the ISO must submit de-
mand bids identifying the price that they are willing to curtail
power purchases if prices exceed that amount. This requirement
will help the ISO’s real time market behave more like a competi-
tive market where increases in price reduce demand.

The plan enhances the ISO’s ability to coordinate planned out-
ages. The ISO must submit weekly reports to the Commission on
outages so that the Commission can continue to monitor those out-
ages.

Further, the Commission modified the market based rate author-
ity of public utility sellers to prohibit anti-competitive bidding be-
havior in the ISO’s real time market. All elements of the plan, ex-
cept for the price mitigation in the real time market, operate 24
hi)urs a day, 7 days a week during the specified duration of the
plan.

The safe harbor or proxy price applies when California reaches
a Stage 1 emergency, in other words, when generating reserves are
at or below 7.5 percent.

The Commission’s plan terminates not later than 1 year from
now. The plan will terminate sooner if the ISO and California’s
three investor-owned utilities do not file an acceptable RTO pro-
posal by June 1, 2001,

Again, we must look to generation and transmission alternatives,
thereby making more supply available to the people of California,
which will, in effect, lower prices.

The Commission also instituted an investigation into wholesale
prices in other parts of the West. The Commission is seeking com-
ment on what forms of price relief and market monitoring are ap-
propriate for Western sales outside of the California ISO.

The Commission has stated that its intent is to mirror its ap-
proach in the ISO’s real time market to the extent possible.

And in closing, Mr. Chairman, I would like to say it is inter-
esting as we go through this debate how different parties are
breaking this down. It is interesting, the position that we have
taken at FERC as opposed to what we read in the mainstream
media and what we are hearing from those who are debating these
issues.

For instance, at FERC the majority has said we are interested
in more supply and lower prices at hydro facilities on a temporary
basis. What the nay sayers want to talk about are loopholes.

What we have said at FERC is, in fact, that we should look at
refunds, and in faet, we have, and we should look at cost justifica-
tion, and in fact, we have, and that we should have price mitiga-
tion, and in fact, we do, but what they want to talk about is
gouging in the past.

What we say at the FERC is we need a regional transmission or-
ganization to build infrastructure, to build and deliver more supply
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so that California consumers can have more supply and, therefore,
have lower prices and not have their lights to go out.

What the nay sayers want to say is, “How dare you tell them to
file an RTO? How dare you tell California what to do?”

Well, I have also said we can look at generators. We can barge
in generators. We can bring in available capacity, and what do the
nay sayers say? “We do not burn diesel here, and we are not inter-
ested in your supply.”

Well, the estimates by the California Energy Council are that
they are down about 3,800 megawatts for this summer from their
peak load. Of the things that we are talking about here and the
things that this Committee is talking about, Mr. Chairman, the
QFs. The information that I have been given is that 3,000
megawatts are sitting idly by, 3,000.

I was having a conversation with producers, and producers
shared with me, Mr. Chairman, that, in fact, they would have the
ability to hook up some generators as well, and guess what they
are doing with the natural gas at this point that they would use
to fuel those. They are flaring it, 1,000 megawatts right there.

We are at 4,000 megawatts. Five percent demand reduction for
the 46,000 megawatt load. That is about 2,300 megawatts. So you
add that together. You are at 6,300 megawatts, well above what
they are saying they are going to be short.

You can also look at the inclusive nature of what we have done
at FERC, the must sell requirement, the bidding and outage re-
quirements, the price mitigation of the real time market, reduc-
tions in aggregation of load. That itself, we believe, might be an-
other 1,000 megawatts. So you are at 7,300 megawatts.

Now, let me make this clear, and I want to make this abundantly
clear not only to this committee, but to the American public be-
cause we spend enough time trying to blame people. We spend
enough time talking about I hear your answer, but your answer is
not right, and it is time we got about fixing the problem, Mr.
Chairman.

But I will tell you nothing, and I repeat nothing, can be done
without the affirmation and the hard work of the leaders in the
State of California. We seem to use livestock as an example here
today. Well, my father shared some things with me, too, and he
told me, he said, “Son, you can lead a horse to water, but you can-
not make her drink.”

You cannot make California drink. I can give them proposals. We
can try to make things happen, and that is what this agency is
doing. We have got to do something about the imbalance between
supply and demand.

Just saying no to alternatives is not good enough, and it is not
fair to the people of the West. It is not fair to the people of Cali-
fornia.

Thank you. I will be happy to answer your questions.

[The prepared statement of Hon. Curt L. Hébert follows:]
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PREPARED STATEMENT OF HON. CURT L. HERERT, JR., CHAIRMAN, FEDERAL ENERGY
REGULATORY COMMISSION

1. OVERVIEW

Mr. Chairman and Members of the Subcommittee: Thank you for the opportunity
to appear here today to discuss the proposed Electricity Emergency Relief Act. 1
commend the Chairman of this Subcommittee for introducing this bill and holding
this hearing today. Electricity markets in California and the %Vesbem United States
are in disarray, with a substantial imbalance of supply and demand. While no one
can build generating capacity fast enough to provide adequate supply in these mar-
keti lthis summer, this bill contains a range of measures that can help mitigate the

roblems.
P The Commission recognizes that it, too, must confront these problems to the full
extent of its authority. In this respect, I would like to make three main points and
identify the Commission’s recent steps addressing these problems.

First, we need to encourage new supply and load reductions. Market prices are
sending the right signals to both sellers and buyers (at least those not subject to
a rate freeze). Market prices will increase supply, promote delivery, enhance infra-
structure and reduce demand, thus correcting the current imbalance. Last week, as
described below, the Commission adopted a market monitoring and miti(gation plan
for California consistent with these principles. Among the provisions of that plan,
the Commission adopted a market-oriented approach that will produce for real-time
sales, in_emergency hours, a price that will ensure that customers are adeguately
Erotected against unjust and unreasonable rates, but that also will provide a safe

arbor for California generators. This will allow them to sell above that price if they
ean justify their costs. It also instituted an investigation into wholesale rates in
Western states outside California, and is seeking comment on what other relief may
be necessary.

Second, infrastructure improvements are greatly needed throughout the West and
especially in California. We need to create the appropriate financial incentives to
ensure that the transmission system is upgraded and that new natural gas pipelines
are built. The Commission has taken action on these issues recently, and is consid-
ering additional action.

Finally, we need a regional transmission organization (RTQ) for the West. Cali-
fornia is not an island. It depends on generation from outside the State. The short-
ages and the prices in California have affected the supply and prices in the rest of
the West. The Western transmission system is an integrated %ﬁd, and buyers and
sellers need non-discriminatory access to all transmission facilities in the West. A
West-wide RTO will increase market efficiency and trading opportunities for buyers
and sellers throughout the West. As described below, the Commission took impor-
tant steps last week to promote RTO formation in the West.

The Commission’s recent actions are an important part of the backdrop for the
legislation under consideration today. My testimony begins by describing these ac-
tions. Then, my testimony discusses the sections of the Electricity Emergency Relief
Act affecting the Comimission’s authorities and responsibilities.

1L THE COMMISSION’S RECENT ACTIONS

A. Market Monitoring and Mitigation

1. Action to Help California—In the past few months, the Commission has issued
dozens of orders to address dysfunctional wholesale energy markets in California
and the West. Just last week, the Commission adopted an innovative plan for mar-
ket monitoring and mitigation in California, Sen Diego Gas & Electric Co. v. Sellers
of Energy and Ancillary Service, et al., 95 FERC 961,115 (2001). This plan strikes
an appropriate balance by bringing market-oriented price relief to the California
electric market, providing greater price certainty to buyers and sellers of electric en-
ergy, promoting conservation, and—importantly—simultaneously encouraging in-
vestment in generation and transmission.

The Commission established price mitigation for the real-time market run by the
California Independent System Operator Corporation (IS0). However, the price
mitigation, based on a safe harbor price determined from a market-oriented formula,
applies only when California reaches a Stage 1 emergency, i.e., when generating re-
serves are at or below 7.5 percent.

The price mitigation simulates the price a competitive market would produce.
Under the price mitigation, a market-driven price for real-time electricity would be
determined each day based on market costs for electricity inputs (natural gas and
emission allowances), and the fuel usage ratio (*heat rate”) and emission rate for
the least efficient generator needed to meet demand that day. All California genera-
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tors bidding at or below this market-driven, safe harbor price would be paid this
price. Any California generator bidding above this safe har%or price and selected to
run by the ISO would be paid its price, subject to refund and justification, but its
bid would not raise the safe harbor price.

The price mitigation would apply to marketers as well. A marketer could accept
the safe harbor price or specify its own price. If its price exceeds the safe harbor
price, the marketer would be required to justify its price based on the amount it
paid for power.

This price mitigation plan reflects the way pricing works in competitive markets.
As in a competitive market, the price is set by the highest priced supply needed to
meet demand. The plan also provides certainty to the market. All bidders below the
market price are paid that price, and need not provide subsequent justification.

The plan provides incentives for investments in efficient generation. The market
price under this plan is set by the price of the least efficient generating facility used
each day. Any new facility will receive this same price. Thus, the more efficient the
new facility is, the more it will earn. Conversely, the plan provides incentives for
retiring or replacing inefficient, dirtier facilities.

The plan does not set price caps. A price cap is a fixed limit on sellers’ prices that
does niot change over time, i.e., a snapshot. By contrast, the Commission’s price miti-
gation allows prices to vary each day based on market changes in the cost of elec-
tricity inputs. Moreover, each generator can bid any amount it chooses, so long as
the generator can justify any bid above the announced market price. For example,
if a seller’s own gas costs exceed the gas costs used in determining the safe harbor
price, the seller can seek to justify the higher costs.

Nor does the plan discourage the sale of generation into California from facilities
located outside of California. Out-of-state facilities have no obligation to sell into
California. If they do, they can recover any bid, even if in excess of the safe harbor
price, that is accepted by the ISO.

The plan contains several other important elements. For example, all jurisdic-
tional sellers with “particiFating generator agreements (PGAs)” wit% the ISO must
offer all power that is available in real-time and not already scheduled or committed
by contract. Other California generators whose sales are not jurisdictional but who
sell in the ISO’s markets or use the ISO’s transmission facilities must do the same
as a condition of being able to participate in ISO markets and also a condition of
using Commission jurisdictional transmission facilities. In addition, the non-jurisdic-
tional sellers also must agree to abide by the same price mitigation and monitoring
that applies to the other generators. These conditions were put in place by the Com-
mission so that all generators-even those that are not otherwise subject to the Com-
mission’s jurisdiction-participate in helping to solve California’s problems. The only
exception is for hydroelectric facilities, because of their multi-purpose characteristics
{e.g., irrigation, recreation and power production).

Also, all public utilities buying from the ISO must submit “demand bids” identi-
fying the price they are willing to pay for power and the load to curtail if prices
exceed that amount. This requirement will help the ISO’s real-time market behave
more like a competitive market, where increases in price reduce demand.

The plan enhances the ISO’s ability to coordinate and control planned outages.
The ISO must submit weekly reports to the Commission on outages and bid data,
so that the Commission staff can continue to monitor the market. Further, the Com-
mission modified public utility sellers’ market-based rate authority to prohibit anti-
competitive bidding behavior in the ISO’s real-time market. All of the elements of
the plan, with the exception of the safe harbor price, operate 24 hours a day, seven
days a week, during the specified duration of the plan,

Finally, the Commission imposed two important limits on its price mitigation
plan. First, all of the mitigation terminates not later than one year from now, so
that California cannot rely indefinitely on mitigation in lieu of new generation and
conservation. Second, all mitigation is conditioned on the ISO and California’s three
investor-owned utilities filing an acceptable RTO proposal by June 1, 2001. This last
point is discussed below with respect to the Commission’s effort to encourage devel-
opment of RTOs.

2. Investigation of Other Real-Time Western Sales—As part of the same order last
week, the Commission opened a formal investigation into prices charged by public
utilities for real-time wholesale power sales (i.e, up to 24 hours in advance)
throughout the West (other than sales through the ISO). The Commission proposed:
(1) to mitigate prices charged by all public utilities; and, (2) to impose mitigation
as a condition on all non-public utilities using the interstate transmission facilities
of public utilities. Similar to the Commission’s approach for the ISO’s market, price
mitigation here would agply only when contingency reserves fall below 7.0 percent
in any control area in the WSCC. The Commission sought comments on what the
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price mitigation for these sales should be, stating that its intent is to mirror its ap-
proach in the ISO’s real-time market to the extent possible. The Commission also
proposed, as it required in the ISO’s market, that generators should have to offer
all energy available in real-time. As above, hydroelectric generation would be ex-
empt from the “must-offer” requirement but not from the price mitigation rules.

After receiving and reviewing public comment on its proposal, the Commission
will determine the market monitoring and mitigation plan E)r real-time wholesale
sales in the West other than sales through the ISO.

B. Other Commission Efforts to Increase Supply and Reduce Demand

Six weeks ago, the Commission issued an order seeking to increase energy sup-
plies and reduce energy demand in California and the West. Removing Obstacles to
Increased Electric Generation and Natural Gas Supply in the Western United States,
94 FERC 461,272 (2001) (“Order Removing Obstacles”). The Commission imple-
mented several measures immediately, including:
 streamlining filing and notice requirements for various types of wholesale electric
(siales, including sales of on-site or backup generation and sales of demand re-
uction;

 extending (through December 31, 2001) and broadening regulatory waivers for
Qualifying Facilities under the Public Utility Regulatory Policies Act of 1978,
enabling those facilities to generate more electricity;

* expediting she certification of natural gas pipeline projects into California and the
West; and,

» urging all licensees to review their FERC-licensed hydroelectric projects in order
to assess the potential for increased generating capacity.

The Commission also proposed, and sought comment on, other measures such as
incentive rates and accelerated depreciation for new transmission facilities and nat-
ural gas pipeline facilities completed by specified dates, blanket certificates author-
izing construction of certain types of natural gas facilities, and greater operating
flexibility at hydroelectric projects to increase generation while protecting environ-
mental resources.

The Commission received many comments on these proposals. 1 expect the Com-
mission fo complete its review of these comments and finalize its actions on these
issues soon. In addition, the Commission already is acting on many of the initiatives
it announced in its Order Removing Obstacles. For example, in the month of April,
the Commission significantly expedited its processing of applications—approved in
a mere three or four weeks—to add significant amounts of natural gas pipeline ca-
pacity to California.

C. A West-wide RTO

The development of a West-wide RTO is vital to preventing future problems in
the West. The shortages and prices in California have affected the supply and prices
in states throughout the West because the Western transmission system is an inte-
grated grid. A West-wide RTO is critical to suppert a stable interstate electricity:
market that will provide buyers and sellers the needed non-discriminatory access
to all transmission facilities in the West. A West-wide RTO will increase market of-
ficiency and trading opportunities for buyers and sellers throughout the West.

Last week, the Commission took major steps toward RTO formation in the West.
First, the Commission accepted key parts of a proposal for an RTO that will span
eight Western states, RTO West. RTO West will operate (but not own) more than
90 percent . of the high voltage transmission facilities from the U.S.-Canadian border
to southern Nevada. The Commission said RTO West can serve as a platform for
the ultimate formation of a West-wide RTO.

In the same order, the Commission accepted a proposal for an independent trans-
mission company within the RTO West structure, TransConnect. TransConneet will
own and operate the transmission facilities of six utilities in the region.

Finally, as noted above, the Commission conditioned its price mitigation in the
California ISO’s real-time market on the ISO and California’s three investor-owned
utilities filing an RTO proposal by June 1, 2001, consistent with the characteristics
and functions set forth in the Commission’s Order No. 2000. As the Commission
stated, this condition “recognizes that the only real solution to supply problems that
affect the western United States is to create a regional response.”

11, ELECTRICITY EMERGENCY RELIEF ACT

This proposed legislation contains a number of sections affecting the Commission’s
authorities and responsibilities. These sections are addressed seriatim below. While
my testimony does not contain suggestions for technical revisions, the Commission’s
staff can provide such analysis later if you would find the analysis helpful.
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Overall, this legislation would improve FERC's ability to respond to the problems
in electricity markets in California and other Western States. It represents a wel-
come legislative response to current market problems in the West. However, the
likely extent of the improvement this summer is hard to estimate.

Section 101 would require the Commission to establish a clearinghouse system
to facilitate agreements under which wholesale buyers would forego purchasing elec-
tric energy that they are entitled to buy under contractual arrangements. The com-
pensation paid for foregone purchases is deemed to meet the requirements of the
Federal Power Act. This authority would end on October 1, 2003, except for con-
tracts already execuied. The Commission must report to Congress by January 1,
21{1){}3, on the section’s effect and whether Congress should extend the section’s au-
thority.

Section 101 (and Section 102, discussed below) reflect a market-driven approach
to encouraging conservation. Instead of mandating conservatien, these sections pro-
vide incenfives for consumers to conserve and sell the saved energy at market
prices. Consumers will decide how much to conserve by comparing the market price
of saved energy to the cost of conservation. While certain states are taking steps
toward such programs {and, as explained below, the Commission is respectful of
such programs), federal legislation on this issue will ensure a comprehensive pro-
gram is in place to maximize opportunities for participation.

However, I have two minor reservations as to Section 101. First, this section
eliminates the Commission’s statutory authority to determine whether rates for
such arrangements are just, reasonable and not unduly discriminatory or pref-
erential. The Commission should continue to have this authority, at least for pur-
poses of affiliate arrangements. Second, this section eliminates the Commission’s au-
thority for establishing a clearinihouse beyond October 1, 2003. However, 1 believe
the Commission already has authority to establish such a clearinghouse under the
existing FPA and the new provision could be read as eliminating pre-existing au-
thority. I would be happy to have my staff provide technical language modifications
to address this problem.

Section 102 would establish a program allowing any electric consumer of an elec-
{ric utility in the Western Systems Coordinating Council (WSCC) to sell at market
prices the portion of electric load the customer is willing to forego out of the total
amount it is entitled to consume. The latter amount is based on the customer’s con-
tract, applicable regulation or the amount “the consumer would otherwise reason-
ably be expected to consume, as determined by the Commission.” This program
would end on October 1, 2008, except for contracts already executed.

The Commission has some authority to implement, and in fact recently imple-
mented, such a program. Order Removing Obstacles, supra, 94 FERC 761,272. The
Commission’s program applies to retail and wholesale customers, while the draft
legislation would apply to “any eleciric consumer,” a term defined to exclude whole-
sale customers. However, the Commission’s authorization for retail customers is
mindful of its limited jurisdiction under the Federal Power Act and respectful of tra-
ditional state jurisdiction over state demand-side initiatives; accordingly, it is effec-
tive only “as permitted by state laws and regulations.” The Commission's program
also imposes certain minimal reporting requirements, to ensure compliance with the
Federal Power Act. Finally, the Commission’s program ends on December 31, 2001,
while the draft legislation’s program would continue until October 2003.

Section 108 would require the Secretary of Energy and the Commission fo pre-
pare, within six months after the bill's enactment, a study of electric power trans-
mission congestion and a plan to relieve constraints that reduce the efficiency of the
transmission grid within various regions and with Canadian and Mexican trans-
mission systems.

Section 107 would fpmhibit the Commission and other governmental entities
from requiring a sale of electric energy or natural gas “anless there is a guarantee
that, as determined by the Commission, is sufficient to ensure that the seller will
be paid the full purchase price when due.”

The Commission’s authority to set the rates, terms and conditions of jurisdictional
services applies to creditworthiness requirements. The Commission generally does
not mandate such requirements, and instead lets sellers address the issue as they
see fit, so long as any creditworthiness requirements they propose are just and rea-
sonable. However, the Commission recently has taken action to prevent a weak-
ening of creditworthiness requirements in the markets run by the California 180.
California Independent System Operator Corp., 94 FERC 961,132, clarification
granted and reh’g denied, 95 FERC 961,026 (2001); California Independent System
Operator Corp., 95 FERC 461,024 (2001). There, the ISO sought to lower its credit-
worthiness requirements to allow continued purchases by certain financially-
stressed utilities. The Commission said that the ISO's proposal would cause “an in-
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appropriate unilateral shifting of unacceptable financial risks to both large and
small third-party suppliers.” The Commission also said the proposal would increase
prices paid by consumers because sellers would likely add a “risk premium” to their
prices.

Accordingly, the Commission rejected the ISO’s proposal for purposes of such
third-party sales. Eowever, the Commission said sales to the financially-stressed
utilities could continue if the utilities arranged adequate credit-support arrange-
ments, and noted that California’s Department of Water Resources had provided
such support previously.

Section 107 may apply well beyond the scope of the current problems in Cali-
fornia and the Western United States and the type of sales ordered several months
ago by the former and current Secretaries of Energy. The applicability and effect
of this section warrants careful consideration and analysis.

Section 108 provides that, if the State of California or any entity established by
the State owns or operates transmission facilities acquired from a Commission-regu-
lated public utility, the State or such entity will be subject to Commission regulation
with respect to such facilities to the same extent and in the same manner as would
be the public utility itself. This section would ensure that these transmission facili-
ties remain available for use by market participants on an open access, non-dis-
criminatory basis, and also would be subject to the same RTO rules that apply to
public utilities. I believe any disposition of ownership or control of these facilities
by the California I0Us or the California ISO to the State of California or a Cali-
fornia entity would require Commission approval under existing section 203 of the
Federal Power Act, and section 108 would maintain Commission jurisdiction after
the disposition.

Section 205 would require the Commission to revise its rules to provide that a
qualifying facility under the Public Utility Regulatory Policies Act of 1978 (PURPA)
that is not paid for its electric energy when required by contract may sell its energy
to another buyer. This section also addresses the need for transmission, interconnec-
tion and distribution services to facilitate such alternative sales.

Similar issues are pending before the Commission, and I cannot comment on the
merits of those issues based on currently applicable law. These issues also are pend-
ing before various courts. I believe that prompt resolution of these issues is critical
to freeing up, for immediate sale into California this summer, several thousand
megawatts of existing capacity that, I understand, is lying idle because of the inabil-
ity of California utilities to pay for PURPA capacity. Federal legislation may be the
best way to reach a quick and comprehensive resolution.

I can also add that the Commission provided various waivers and authorizations
in its Order Removing Obstacles, supra, that enhanced the ability of PURPA quali-
fying facilities to generate electricity above historical levels.

Section 301 requires the Commission to promulgate a standard license article al-
lowing hydroelectric licensees, upon request by the Governor of the affected State,
notice to the Commission and consultation with relevant resource agencies, to mod-
ify or suspend otherwise applicable license conditions, for up to two years, in order
to increase generation in response to a state-declared electric supply, generating, or
system reliability emergency.

This section could significantly alter the Commission’s existing authority and re-
sponsibilities. Under Part I of the Federal Power Act, the Commission (along with
federal and state agencies possessing mandatory conditioning authority) currently
determines the conditions contained in licenses it issues. Section 301 provides that
licensees unilaterally would decide whether to include the new standard condition
in their licenses. It also provides that licensees, rather than the Commission, would
make the decision to modify or suspend the terms of their licenses, with whatever
environmental or safety implications such decisions may entail. Under this scenario,
the Commission’s role of balancing public interest factors, including power, environ-
mental considerations, and issues such as dam safety, would be disturbed.

Section 301 could, however, allow the Commission’s hydroelectric licensees to re-
spond, and respond more quickly, to energy shortfalls by increasing generation, both
this summer and in the case of future energy shortages. The Commission recently
proposed, to the extent consistent with the existing provisions of the Federal Power
Act, allowing for greater operating flexibility at licensed projects to increase genera-
tion while pretecting environmental resources. Order Removing Obstacles, supra, 94
FERC q61,272.

Section 306 would require the Commission, upon request by at least 10 of 14
Western Governors, to form a West-wide RTO. The Bonneville Power Administra-
tion and the Western Area Power Administration would be required to participate,
as would each other entity (including municipally owned entities and cooperatives)
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owning or operating transmission facilities in the WSCC. The RTO would not be re-
quired to continue operating for more than three years.

I strongly support the formation of such an RTO. While such action would provide
short-term efficiencies and economies in the West, the RTO could continue to pro-
vide such benefits well beyond the horizon of the current imbalance of supply and
demand. If formed, the RTO should be allowed to cease operations or transfer oper-
ational control of transmission facilities to another entity only upon a Commission
finding that such action is consistent with the public interest. This requirement ap-
plies already to such actions by public utilities under section 203 of the Federal
Power Act (as does a requirement for Commission authorization to terminate rate
schedules under section 205), and the proposed legislation should be clarified to
avoid any ambiguity about its applicability here, too.

IV. CONCLUSION

The Commission will continue to take steps that, consistent with its authority,
can help to ease the present energy situation without jeopardizing longer-term sup-
ply solutions. As long as we keep moving toward competitive and regional markets,
I am confident that the present energy problems, while serious, can be solved. I am
also confident that market-based solutions offer the most efficient way to move be-
yond the problems confronting California and the West.

The Electricity Emergency Relief Act is a step in the right direction. While certain
provisions in the bill warrant minor revisions, the bill will help mitigate the current
imbalance of supply and demand and the problems caused by that imbalance.

Thank you.

Mr. SHADEGG [presiding]. Thank you, Commissioner Hébert.
By my count, you went over by about 4%z minutes. Commissioner
Massey, you are recognized and have an extra 4%2 minutes.

STATEMENT OF HON. WILLIAM L. MASSEY

Mr. MASSEY. Mr. Chairman and members of subcommittee and
full committee, thank you for this opportunity to testify on the pro-
posed Electricity Emergency Act of 2001. ‘

I know that Chairman Barton has worked hard to find legislative
measures that will help the Western States deal with the elec-
tricity crisis they are now experiencing. While I will comment on
many of the measures that are in this bill, I must first discuss a
very important measure that is not in the bill.

Unless there are dramatic improvements in supply, weather, or
demand responsiveness, we are likely to see shortages of electric
generating capacity this summer with a continuation and probably
with an escalation of out-of-control prices in the West. Frankly, I
fear for the worst.

To stem the likely economic pain and dislocation, I believe Con-
gress should enact effective price mitigation for the Western inter-
connection now. We need a time out in this dysfunctional Western
electricity market.

Now, under normal circumstances, I would not recommend that
market price issues be addressed through legislation. I believe that
it is this Commission’s responsibility to adopt effective price mitiga-
tion when necessary. The Commission has ample authority to do so
under the Federal Power Act’s just and reasonable standard and
acting under that standard is, frankly, the more appropriate
course.

But circumstances are dire in the West as it faces the second
summer of an electricity emergency, and the Commission has failed
to impose effective price mitigation. The Commission’s recent order
on which I dissented imposes price mitigation only in California
spot markets and then only when reserves drop below 7.5 percent.
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Yet there is evidence that sellers exercise market power in all
hours, 24 hours a day, 7 days a week. How do we know this? We
have a number of studies before us that tell us so.

Anjalie Sheffron, the ISO’s market monitor, has told us this in
a very sophisticated report filed this spring. Professor Frank Wal-
lach from Stanford, a distinguished economist who is the outside
market monitor, the independent market monitor, has told us so
repeatedly. Dr. Paul Joskow of MIT, who has been favoring com-
petitive markets for as long as I can remember, has told us that
he believes that there is price gouging in the market.

Here’s what he said in a report that he submitted to us this last
fall. “There is considerable empirical evidence to support a pre-
sumption that the high prices experienced in the summer of 2000
were the product of deliberate actions on the part of generators or
marketers controlling the dispatch of generating capacity to with-
hold supply and increase market prices.”

Thus, with summer fast approaching, I have no choice but to rec-
ommend that Congress act in this area. Without more forceful and
comprehensive price mitigation, I fear for the health of the Western
economy as high prices ripple through the region over the next few
months.

The California disaster has now been well documented. Power
that cost $7 billion in 1999 cost $28 billion last year. Who knows
what it will cost this year?

OQutside of California there has already been a severe economic
impact. The city of Takoma, Washington has increased rates by
from 50 to 70 percent. The Seattle-Takoma airport has budgeted 25
percent of its entire budget this year for electricity, up from 5 per-
cent last year.

The Bonneville Power Administration has announced that it may
have to increase prices this fall up to 250 percent. Georgia Pacific
shut down a plant in Bellingham, Washington because of high elec-
tricity rates, putting 406 workers out on the streets.

Now, ideally, effective price mitigation must apply to the entire
Western interconnection during all hours. It must have a definitive
endpoint and should be based on costs. In my prior testimony I de-
scribed a generator specific cap that would be based upon a vari-
able cost plus a reasonable profit.

There may be other ways to craft effective price mitigation that
will restore jusi and reasonable prices in the Western interconnec-
tion. I would recommend immediate congressional action in this
area.

Now, I think there are six compelling arguments for a price cap.
Let me go through them. It will stop the economic and physical
withholding of generation from the marketplace.

Now, there is a question. How do we provide more generation for
the summer? If you believe that withholding is a serious problem,
let’s stop the withholding.

How would it stop the withholding? By taking away any incen-
tive to withhold to drive up the price because it would not do you
any good to do so. Let’s bring every available megawatt to the mar-
ket.

Point two, which is connected with point one, it would actually
increase reliability. How would it do that? Because it would take
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away any incentive a seller may have to risk a blackout in order
to force the ISO to pay an exorbitant price in the last minute mar-
ket.

Point three, it would stabilize prices and restore necessary credi-
bility to the justness and reasonableness of wholesale prices in the
Western interconnection. Those prices have no credibility right
now.

Point four, I should have said this first. It would stop the imme-
diate economic harm.

Point five, it would actually facilitate retail competition pro-
grams, 1 believe. Roger Hamilton, a member of the Oregon Com-
mission, stated as much in our Boise conference a couple of weeks
ago. He said that Oregon had been on the verge of moving to a re-
tail competition program. They have now been frightened off be-
cause of the exorbitant prices in the wholesale market and because
of the chaos.

Nevada has officially backed off through legislation. They have
said, “No, we do not want to move forward with the competition
program.”

And point No. 6, the current chaos and instability, I think,
makes lenders nervous, those who might lend to generation
projects.

Marilyn Showalter, who is the Chairman of the Washington
PUC, said as much when she came to our Boise conference. She
said she is concerned that the current chaos and instability in her
State makes it difficult to borrow money to build new facilities.

Now, there are six reasons.

In other respects, I applaud various provisions of the bill before
you, Mr. Chairman. 1 applaud the demand response provisions of
Sections 101 and 102. They move in the right direction.

I believe that Congress should transfer transmission siting au-
thority to FERC or at least establish FERC as a backstop when
State authorities fail to act. The lack of State action in siting trans-
mission is a serious problem.

Section 108 should not be limited to the transmission facilities
that are required by the State of California. Congress should place
all transmission facilities in all States in the Nation under one set
of open access rules.

Section 306 should be broadened to give FERC the express au-
thority to require a single RTO for the West whether or not it is
requested by ten Governors—this is an interstate issue-—and to au-
thorize the Commission to require the formation of RTOs and to
shape their configuration in all States.

The hydro license provisions of Section 301 should be explicitly
amended to require a balancing, a reasonable balancing with envi-
ronmental concerns. I do not see that balance reflected in Section
301.

And finally, Congress should promulgate mandatory reliability
standards that would be reviewed by the Commission and applied
by RTOs.

Thank you, Mr. Chairman. I will look forward to your questions.

[The prepared statement of Hon. William L. Massey follows:]
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PREPARED STATEMENT OF HON. WILLIAM L. MASSEY, COMMISSIONER, FEDERAL
ENERGY REGULATORY COMMISSION

Mr. Chairman and Members of the Subcommittee on Energy and Air Quality:
Thank you for the opportunity to testify on the proposed Electricity Emergency Act
of 2001. I know that (ghairman Barton has worked hard to find legislative measures
that will help the western states deal with the electricity crisis they are now facing.
While I will comment on many of the measures currently in the bill, I must first
discuss a very important measure that is not in the bill.

EFFECTIVE PRICE MITIGATION

Unless there are dramatic improvements in supply, weather, or demand respon-
siveness, we are likely to see shortages of electric generating capacity this summer
with a continuation, and probably an escalation, of out of control prices in the West.
To stem the likely economic dislocation, I believe Congress should enact effective
price mitigation for the Western Interconnection now. We need a time out in this
dysfunctional electricity market.

Under normal circumstances, I would not recommend that market price issues be
addressed through legislation. I believe that it is the Commission’s responsibility to
adopt effective price mitigation when necessary. The Commission has ample author-
ity to do so under the Federal Power Act’s just and reasonable standard, and acting
under that standard is the more appropriate course. But circumstances are dire as
the West faces the second summer of an electricity emergency and the Commission
has failed to impose effective price mitigation. The Commission’s recent order, on
which I dissented, imposes price mitigation only when reserves drop below 7%. Yet
there is evidence that sellers exercise market power in all hours to drive up prices.
Thus, with summer fast approaching, I have no choice but to recommend that Con-
gress act. Without more forceful and comprehensive price mitigation, I fear for the
health of the western economy as high prices ripple through the region over the
next few months.

Ideally, effective price mitigation must apply to the entire Western Interconnec-
tion, during all hours, must have an end point, and should be based on costs. In
my prior testimony, I described a generator specific cap that would be based on vari-
able costs plus a reasonable profit. There may be other ways to craft effective price
mitigation that will restore just and reasonable prices in the Western Interconnec-
tion. I would recommend immediate Congressional action in this area.

DEMAND RESPONSIVENESS

Section 101 (Demand Management Agreements Clearinghouse) and section 102
(Price Mitigation in Western Market through Demand Management Incentives) pro-
vide measures that will help improve demand responsiveness in electricity markets.
Demand responsiveness is a critical feature that is largely absent from electricity
markets. Without the ability of customers to respond to price, there is virtually no
limit on the price that suppliers can fetch in shortage conditions. Consumers see the
exorbitant bill only after the fact. This does not make for a well functioning market.

The demand responsiveness provisions of the bill move in the right direction and
I support them. I support the market based approaches in the bill and observe that
the Commission may ge able to use the private sector for organizing a clearinghouse
for agreements, subject to Commaission oversight. I would recommend, however, that
the Commission be allowed to make a recommendation to extend the provisions of
section 102 beyond the proposed October 1, 2002 termination date, as is allowed for
in section 101.

TRANSMISSION ISSUES

Section 103 (Transmission Constraints Study), section 104 (Path 15 Transmission
Expansion), section 105 (Tribal Energy Office), section 106 (Federal Transmission
Corridors), and section 108 (Sale of Transmission Assets to the State of California)
of the bill address important transmission issues. Identifying transmission con-
straints and developing a plan for relieving them, identifying transmission corridors
across Federal land, and finally relieving the long standing constraint on Califor-
nia’s notorious Path 15 are all positive developments and I support them. I must
observe, however, that those provisions are unlikely to have much impact on the
market over the next several months.

I would add two observations. First, constraints should be relieved in the least
cost manner. Constraints may be relieved by adding generation, adding trans-
mission, or increasing demand responsiveness. I recommend that Congress require
that constraints be relieved in the least cost manner.
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And second, I strongly believe that the major impediment to the addition of new
transmission facilities is the inability to site them. To address this problem, I rec-
ommend empowering the Commission to site new transmission facilities. The trans-
mission grid is the critical superhighway for electricity commerce, but it is becoming
congested due to the increased demands of a strong economy and to new uses for
which it was not designed. Transmission expansion has not kept pace with these
changes in the interstate electricity marketplace. The Commission has no authority
to site electric transmission facilities that are necessary for interstate commerce.
Existing law leaves siting to state authorities. This contrasts sharply with section
7 of the Natural Gas Act, which authorizes the Commission to site and grant emi-
nent domain for the construction of interstate gas pipeline facilities. Exercising that
authority, the Commission balances local concerns with the need for new pipeline
capacity to support evolving markets. We have certificated 10,000 miles of new pipe-
line capacity over the last six years. No comparable expansion of the electric grid
has occurred.

I recommend legislation that would transfer siting authority to the Commission
or at least establish the FERC as a backstop when state authorities fail to decide
on proposed expansions within a specified period of time. Such authority would
make it more likely that transmission facilities necessary to reliably support emerg-
ing regional interstate markets would be sited and constructed. A strong argument
can be made that the certification of facilities necessary for interstate commerce to
thrive should be carried out by a federal agency.

Section 108 of the bill would subject to FERC jurisdiction any transmission facili-
ties that are acquired by the State of California. I support the principle underlying
this recommendation but see no reason to limit its application to California only.
Congress should place all interstate transmission under one set of open access rules.
That means subjecting the transmission facilities of all municipal electric agencies
and rural cooperatives, the Tennessee Valley Authority, and the Power Marketing
Administrations to the Commission’s open access rules.

In addition, all transmission, whether it underlies an unbundled wholesale,
unbundled retail, or bundled retail transaction, should be subject to one set of fair
and non-discriminatory interstate rules administered by the Commission. This will
give market participants confidence in the integrity and fairness of the interstate
delivery system, and will facilitate robust trade by eliminating the current balkan-
ized state by state rules on what is essentially an interstate delivery system.

WESTERN-WIDE RTQ

Section 306 of the bill would require all entities in the WSCC to participate in
a single RTO if at least ten of the fourteen governors within the WSCC agree. 1
would interpret this provision as a strong Congressional endorsement of a Western
Interconnection RTO. 1 wholeheartedly agree with that goal. The Western Inter-
connection functions as a single market. I firmly believe that large RTOs consistent
with FERC’s vision in Order No. 2000 are absolutely essential for the smooth fune-
tioning of electricity markets. RTOs will eliminate the conflicting incentives
vertically integrated firms still have in providing access. RTOs will streamline inter-
connection standards and help get new generation into the market. A single RTO
for the West will help ensure access to the western power market, improve trans-
mission pricing, regional planning, congestion management, and produce consistent
market rules across the West. We know for a fact that resources will trade into the
market that is most favorable to them. Trade should be based on true economics,
not the idiosyncracies of differing market rules across the region.

To realize these many potential benefits, RTOs must be truly regional in scope—
large and well shaped. Markets are regional in scope-—this has been well dem-
onstrated recently as prices over the entire West rose and fell with events in Cali-
fornia. Thus, we need an RTO that covers the entire West.

I would add two caveats to my support for this provision. First, the FERC should
have the express authority to require a single RTO for the West whether or not it
is requested by ten governors. Establishing the needed institutions for just and rea-
salnable terms and conditions for interstate wholesale markets is a federal responsi-
bility.

And second, I recommend that the Congress clarify existing law to authorize the
Commission to require the formation of RTOs and to shape their configuration in
all states, not just those in the West. I continue to believe strongly that the develop-
ment of well structured Regional Transmission Organizations is a necessary plat-
form on which to build efficient electricity markets, The full benefits of RTOs to the
marketplace will not be realized, however, if they do not form in a timely manner,
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if they are not truly independent of merchant interests, or if they are not shaped
to capture market efficiencies and reliability benefits.

EMERGENCY POWER SALES

Section 107 prohibits orders requiring emergency sales of electricity or natural

as unless payment is guaranteed. This is a reasonable 1provision and I support it.

%agree that sellers should be paid for their product. But I must emphasize the obvi-
ous: payment should be for prices that are just and reasonable.

A

PURPA CONTRACTS

Section 205 of the bill fmvides for the ability of a PURPA QF to sell its output
to a third party if the utility purchaser is unable to meet the payment terms of the
power purchase agreement. This is & reasonable provision and { support it.

FEDERAIL ASSISTANCE AVAILABLE DURING ELECTRIC EMERGENCIES

Although section 201 (Emergency Conservation Awareness), section 202 (Prepara-
tion for Electricity Blackouts), section 203 (Conservation at Federal Facilities), and
section 204 (Daylight Savings Time) of the bill do not appear to directly implicate
FERC authority, they appear to be reasonable proposals tﬁat I would endorse.

HYDROELECTRIC POWER LICENSE CONDITIONS

Section 301 would require the Commission to promulgate a standard license arti-
cle, applicable and available to all FERC licensedP facilities, The article would permit
any licensee to suspend, for up to two years, any or all of its minimum flow require-
ments. The licensee’s authority to invoke the article would be triggered by an emer-
?enctyddeclaration by the Governor of the State in which the licensee’s facilities are
ocated.

I am concerned with the breadth of this provision. Although the section does pro-
vide for a consultation period, in which relevant resource agencies could express
their concerns, the licensee could suigend any minimum flow regimes previousxﬁf re-
quired by the Commission. Many of these minimum flow provisions are critical tools
in balancing power generation and resource protection.

The Federal Power Act provides that the responsibility for determining the proper
balance between the development of hydro power and environmental protection
rests with FERC. The Commission recently encouraged Commission licensees in the
West to examine their projects for the purpose of identifying any efficiency modifica-
tions that could result in increased generation, while identifying any environmental
impacts that could occur. This approach will allow FERC to expedite consideration
and approval of proposals to increase generation in emergency situations, while re-
specting environmental considerations.

ADDITIONAL RECOMMENDATIONS

I made recommendations for Federal legislation in some of the earlier sections of
this testimony. The following additional recommendations for legislation will ensure
that the nation reaps the benefits of well-functioning electricity markets.

We need mandatory reliability standards. Vibrant markets must be based upon
a reliable trading platform. Yet, under existing law there are no legally enforceable
reliability standards. The North American Electric Reliability Council (NERC) does
an excellent job preserving reliability, but compliance with its rules is voluntary. A
voluntary system is likely to break down in a competitive electricity industry.

I strongly recommend federal legislation that would lead to the promulgation of
mandatory reliability standards. A private standards organization (perhaps a re-
structured NERC) with an independent board of directors would promulgate manda-
tory reliability standards applicable to all market participants. These rules would
be reviewed by the Commission to ensure that they are not unduly discriminatory.
The mandatory rules would then be applied by RTOs, the entities that will be re-
sponsible for maintaining short-term reliability in the marketplace. Mandatory reli-
ability rules are critical to evolving competitive markets, and I urge Congress to
enact legislation to accomplish this objective.

And second, I recommend legislation that would give the Commission the direct
authority to mitigate market power in electricity markets. It should be clear by now
that, despite our efforts, market power still exists in the electricity industry. The
FERC, with its broad interstate view, must have adequate authority to ensure that
market power does not squelch the very competition we are attempting to facilitate.
However, the Commission now has only indirect conditioning authority to remedy
market power. This is clearly inadequate. Therefore, I recommend legislation that
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would give the Commission the direct authority to remedy market power in whole-
sale markets, and also to do so in retail markets if asked by a state commission
that lacks adequate authority.

CONCLUSION

I stand ready to assist the Subcommittee in any way, and I thank you for this
opportunity to testify.

Mpr. BarToN. We thank you, Commissioner.

We would now like to hear from Commissioner Breathitt, and
let’s set the clock at 9 minutes because Mr. Herbert took about ten
and Mr. Massey took about nine. So we will set it at nine.

STATEMENT OF HON. LINDA K. BREATHITT

Ms. BREATHITT. Good afternoon, again, Mr. Chairman and mem-
bers of the subcommittee, and Mr. Whitfield, my neighbor, in West-
ern Kentucky.

I appreciate this opportunity to appear before you today to dis-
cuss the Electricity Emergency Relief Act and the energy crisis that
is affecting electric markets in California and throughout the West.

The proposed legislation provides for a number of remedies to ad-
dress this serious situation, and in general, I am supportive of the
proposals set out in the legislation. For several years the Commis-
sion has focused its attention on finding solutions to problems con-
fronting the wholesale electricity markets.

Last week the Commission issued an important order addressing
price volatility in Commission and the West. Our order established
a market oriented plan for monitoring and price mitigation in Cali-
fornia. This approach addresses price volatility in California’s real
time energy markets while not discouraging necessary investment
in California’s transmission and generation infrastructure.

Our order also established an investigation under 2086 of the Fed-
eral Power Act into wholesale electricity transactions within the
Western States Coordinating Council. 1 supported the Commis-
sion’s order, and 1 believe that for the most part, the Electricity
Emergency Relief Act provides similar market oriented solutions
which I can accept.

My written testimony discussed the provisions of the act that
have implications for the Commission, and this afternoon I will
touch briefly on just a few of those provisions.

Section 101 would require the Commission to establish a demand
management clearing house system. This concept is a good one and
ig similar to an action take by the Commission on March 14 of this
year authorizing wholesale customers who reduce purchases to sell
these reductions at market based rates.

But Section 101 as drafted is not clear what type of clearing
house system the Commission is expected to establish. There may
be practical difficulties with the Commission establishing such a
clearing house within 30 days of enactment.

As for declaring that all market prices for foregone purchases are
just and reasonable, this may eliminate tools the Commission
would otherwise use to prevent gaming and affiliate abuse.

Section 102 would establish a program allowing any customer of
an electric utility in the WSCC to sell at market prices the portion
of electric load the customer is willing to forego, the retail compo-
nent of your act.
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However, the section specifies that these sales would not be
treated as sales for resale under the Federal Power Act. As with
Section 101, the concept of this section is laudable and is a similar
measure to one the Commission has taken earlier this spring.

,-In that order, however, the Commission had assumed such sales
would be jurisdictional where the customer sold its reduced con-
sumption at wholesale. The proposed legislation would remove
Commission jurisdiction over such transactions.

Section 103 requires the Sec¢retary of Energy and our Commis-
sion to undertake a joint study of electric power transmission con-
gestion. I am supportive of a planned approach to the development
of electric infrastructure. However, this section of the proposed leg-
islation is unclear as to what Congress will do with the infrastruc-
ture study once it is completed.

And as I stated before this subcommittee on March 20, I believe
that the Commission does need to have explicit siting authority for
new electric interstate transmission infrastructure because short-
ages of transmission are not just State issues.

The electric grids of the Western States are inextricably linked.
I believe that transmission siting has become an interstate com-
merce issue that needs input from the Commission, and I would
support legislation giving siting authority to the FERC.

Section 107 would prohibit the Commission and other govern-
mental entities from requiring a sale of electric energy or natural
gas unless there is a guarantee that the seller will be paid the full
purchase price when due. The principle of the section that genera-
tors should not be forced to sell to customers that are not able to
pay them is sound.

However, if interpreted too broadly, it may have the unintended
effect of limiting the amount of resources that could be made avail-
able to assist the West with its supply of deficiencies.

1 note that the Commission included a measure in our recent
price mitigation order for California that requires all sellers with
purchasing generator agreements with the California ISO, as well
as non-public utility generators located in California, to offer all of
their available power in real time during all hours.

There should be sufficient discretion provided in the legislation
that such sales into the California market could be required as long
as there are adequate assurances of payment from a credit worthy
party. .

Section 301 concerns hydroelectric power license conditions, and
regarding this section, my support is tempered with a concern that
any actions taken should neot negatively impact the long-term
health of the environment. It is important not to create additional
problems through the lack of measured consideration.

And finally Section 306 requires the Commission to establish an
RTO for the region covered by the WSCC upon the request of at
least ten of the 14 Western Governors. 1 view the formation of
RTOs in the West as important to the efficient operation and en-
hanced reliability of the transmission grid, and I believe that RTOs
will reduce barriers to access to the transmission grid and will ad-
dress many of the remaining impediments to wholesale electric
markets.
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So if there was broad based support by the Governors of the re-
gion for a West-Wide RTO, I would be supportive of such action.

That concludes my formal opening statement, Mr. Chairman. 1
would be happy to provide more thoughts on the order that we
issued on Wednesday night.

{The prepared statement of Hon. Linda Breathitt follows:]

PREPARED STATEMENT OF HON. LINDA BREATHITT, COMMISSIONER, FEDERAL ENERGY
REGULATORY COMMISSION

Mr. Chairman and Members of the Subcommittee: I appreciate this opportunity
to appear before you today to discuss the energy crisis in California and the wors-
ening conditions of electric markets throughout the West. My testimony begins by
describing an order issued by the Commission last week. Then, my testimony dis-
cusses the provisions of the Electricity Emergency Relief Act that has implications
for the Commission.

Just last week the Commission issued an important order addressing the price
volatility in California and the West. San Diego Gas & Electric Co, v. Sellers of En-
ergy and Ancillary Services, et al., 95 FERC 61,115 (2001) (Price Mitigation Order).
Through this order the Commission established a plan for market monitoring and
price mitigation in California that will become effective later this month. This order
fashioned a market-oriented 4pproach which addresses the price volatility in Cali-
fornia’s real time energy markets while not discouraging the necessary investment
in California’s transmission and generation infrastructure. In addition, the Commis-
sion’s order established several demand side measures that should promote con-
servation.

The Price Mitigation Order also instituted an investigation, under section 206 of
the Federal Power Act, into the rates, terms, and conditions of sales for resale with-
in the Western Systems Coordinating Couneil (WSCC). This investigation will target
the transactions and prices in the WSCC in a manner that does not conflict with
the Commissions’ actions in California. 1 believe that the requirements of this order
are consistent with the objectives of the Electricity Emergency Relief Act.

I will only comment on those sections of the Electricity Emergency Relief Act that
affect the Commission’s authorities and responsibilities. In general, I am supportive
of the proposed legislation.

Section 101 would require the Commission to establish a clearinghouse system
to facilitate agreements under which wholesale purchasers would forego purchasing
electric energy that they are entitled to buy under contractual arrangements. The
compensation paid for foregone purchases is deemed to be just and reasonable. The
Commission must report to Congress by January 1, 2003, on the section’s effect and
whether Congress should extend the section’s authority.

The concept of creating a marketplace where wholesale purchasers who forego en-
titlements to purchase power can be compensated at market rates for their foregone
purchases is a good one. In fact, in a March 14, 2001 order, the Commissien author-
1zed, under our existing authority, wholesale customers who reduce purchases to sell
these reductions at market-based rates. Removing Obstacles to Increased Electric
Generation and Natural Gas Supply in the Western United States, 94 FERC 461,272
(2001) (Order Removing Obstacles).

Section 101 as drafted is not clear what type of clearinghouse system the Commis-
sion is expected to establish. There may be practical difficulties with the Commis-
sion establishing such a clearinghouse system within 30 days of enactment. As for
declaring that all market prices for foregone purchases are just and reasonable, this
may eliminate tools that the Commission would otherwise use to prevent gaming
and affiliate abuse.

Section 102 would establish a program allowing any electric consumer, i.e. a re-
tail customer, of an electric utility in the WSCC to sell at market prices the portion
of electric load the customer is willing to forego out of the total amount it is entitled
to consume. The section specifies that these sales would not be jurisdictional under
the Federal Power Act.

As with Section 101, the concept of this section is laudable and is similar to a
measure the Commission has taken in its Order Removing Obstacles. However, the
Commission had assumed such sales would be jurisdictional where the customer
sold its reduced consumption at wholesale, whereas this section removes Commis-
sion jurisdiction over such transactions.

This section also imposes upon the Commission the responsibility to determine
the amount of power a consumer is entitled to consume where it is not specifically
limited by contract or regulation. This could be a difficult and burdensome deter-
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mination to make, depending upon how many different customers require this deter-
mination.

Section 103 requires the Secretary of Energy and the Commission to undertake
a joint study of electric power transmission congestion. This section also mandates
that a plan be developed to relieve electric constraints that reduce the efficiency of
the transmission grid within the United States and with Canadian and Mexican
électric transmission systems.

I am supportive of a planned approach to the development of electric infrastrue-
ture. 1 also believe that such a planned approach is needed to address natural gas
infrastructure needs. The issue of whether adequate takeaway capacity exists on
intrastate pipelines in California needs to be addressed.

This section of the proposed legislation is unclear as to what Congress will do
with the infrastructure study once it is completed. As I stated before this sub-
committee on March 20, 2001, I believe that the Commission needs to have siting
authority for new electric interstate transmission infrastructure, because shortages
of transmission are not just state issues. The electric transmission grids of the
Western states are inextricably linked. I believe that transmission siting has become
an interstate commerce issue that needs input from the Commission.

Section 107 would prohibit the Commission and other governmental entities
from requiring a sale of electric energy or natural gas “unless there is a guarantee
that, as determined by the Commission, is sufficient to ensure that the seller will
be paid the full purchase price when due.”

he principle of this section, that generators should not be forced to sell to cus-
tomers that will not be able to pay them, is sound. However, if interpreted too
broadly, it may have the unintend%d effect of limiting the amount of resources that
could be made available to assist the West with its supply deficiencies. I note that
the Commission included a measure in our recent price mitigation order for Cali-
fornia that requires all sellers with Purchasing Generator Agreements with the
California Independent System Operator (IS0O) as well as non-public utility genera-
tors located in California to offer all their available power in real time during all
hours. There should be sufficient discretion provided in the legislation that such
sales into the California market could be required as long as there are adequate as-
surances of payment from a creditworthy party.

Section 108 provides that, if the State of California or any entity established by
the State owns or operates transmission facilities acquired from a Commission-regu-
lated public utility, the State or such entity will be subject to Commission regulation
with respect to such facilities to the same extent and in the same manner as would
be the public utility itself.

As 1 testified before this Subcommittee on March 20, 2001, I believe the issue is
not so much who owns the transmission system in California or elsewhere. The real
issue is that the transmission system, whether public or private, needs to be part
of a regional grid. Only independent, regionally operated grids will ensure competi-
tive electricity markets that are open, efficient, reliable, and free from discrimina-
tion. What's truly important is that California’s transmission system remain as
much a part of the Western regional grid as it is today. This section is one way of
ensuring that the facilities continue to provide open-access services as part of a re-
gional grid.

Section 301 requires the Commission to promulgate a standard license article to
permit increased generation at licensed hydroelectric facilities to alleviate electric
supply, generating, or system reliability emergencies. The proposed legislation pro-
vides that, upon notice to the Commission and after consultation with the appro-
priate resource agencies, a licensee may operate with a temporary modification of
any minimum flow requirement during the emergency. Such actions would only be
taken upon request by the Governor of the affected State.

My support for this approach is tempered with a concern that any actions taken
should not negatively impact the long-term health of the environment. It is impor-
tant not to create additional problems through the lack of measured consideration
and foresight.

Section 308 requires the Commission to establish an RTO for the region covered
by the WSCC, upon the request of at least 10 of 13 Western Governors.

1 view the formation of RTOs in the West as important for the efficient operation
and enhanced reliability of the transmission grid. I believe that RTOs will reduce
barriers to access to the transmission grid and will address many of the remaining
impediments to competitive wholesale electric markets. If there was broad-based
support by the Governors of the region for a West-wide RTO, 1 would be supportive
of such action.

In closing, for several years now, the Commission has focused its attention on
finding market solutions to problems confronting the wholesale electricity markets.
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While the situation in California and the West has certainly challenged this resolve,
1 have remained steadfast in my belief that market-oriented solutions are preferable
to those which might further hinder the development of competitive wholesale elec-
tricity markets. I believe that, for the most part, the Electricity Emergency Relief
Act provides the type of market-oriented solutions that I can accept.

Thank you.

Mr. BARTON. We thank you, Commissioner.

The Chair would recognize himself for the first question period.
We are going to go 5 minutes, and we will probably go two rounds
of 5 minutes each.

A brief statement before I start my questions, and time me on
this. I do want it to take away from my fime.

We have really tried the last 3 to 4 months to get all input pos-
sible on what, if anything, the Congress could do in the Western
States this summer, and I mean all input. And we have looked at
every idea. Staff has met with probably hundreds of interested par-
ties. Members of the subcommittee have all been very receptive to
meeting with individuals that came by their offices.

So we are now to the point where we are trying to distill what
could be done and what makes sense and perhaps what should not
be done, and the Chair is very pleased that we are getting to the
substantive part of the debate.

And I do not take it as a negative that members on the minority
take great issue with some of the proposals. I think that is a posi-
tive step, not a negative step.

So having said that, I want to begin the question period. Section
205 of the bill that we are considering moving legislatively would
allow PURPA qualifying facilities to suspend a contract if they
have not been paid for the power that they were submitting under
the contract,

Now, I have information that there is somewhere between 1,000
and 3,000 megawatts of qualifying facility power in California that
is currently idle. Chairman, what is the FERC’s analysis in the
amount of QF power that is available that is currently not being
generated?

Mr. HEBERT. Well, actually, Mr. Chairman, we do have some
pending issues before us on the QF, but I will tell you, if I may,
I would rather speak to your legislation to keep myself from——

Mr. BARTON. Well, I am not trying to get into that. I mean just
generally does the Commission—let me rephrase the question.

Does the Commission have reason to disagree that there is some-
where between 1,000 megawatts and 3,000 megawatts of QF power
in California that’s currently not being generated?

Mr. HEBERT. No, I do not, Mr. Chairman, and let me elaborate
just a bit. As I said in my opening statement, I do believe most peo-
ple are suggesting there is, in fact, around 3,000 megawatts. Stud-
ies will prove out that, in fact, per 1,000 megawatts is a million
households. So you are talking about roughly 3 million households
in California of capacity that is sitting idly by.

We do have some issues that are unresolved that are pending be-
fore our Commission. We will act immediately, but I will tell you
this is one section of the bill that I think gives more immediate
short-term help than anything else in the legislation, and I will
commend you for it.
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Mr. BARTON. Well, some of the members of the subcommittee
that commented on specific parts of the bill expressed some concern
about this section of the bill, and I have gone back and reread it
since those concerns were expressed, and you know, it is a quali-
fying facility who has an existing contract that they have not been
paid for. If that is the case, they can petition to enter into another
sale until they are paid for the power under the long-term contract,
or until they negotiate a settlement with the long-term contract, or
until October of 2003.

So we have got three safeguards, and in the short term, if you
have generators that are there, that could sell power that is clean
power, natural gas or alternative energy fired power, it would seem
to me that this would be one section of the bill that we ought to
act upon. Are there other safeguards that we should put into this
section to guarantee the sanctity of these long-term contracts?

Would Commissioner Massey or Commissioner Breathitt like to
comment on that? Mr. Massey.

Mr. MaASSEY. Well, Mr. Chairman, given the nature of the emer-
gency, I think this may very well be a reasonable provision.

Mr. BARTON. Commissioner Breathitt?

Ms. BREATHITT. I had no negative comments when [ was review-
ing your legislation on this section either.

Mr. BARTON. Okay. Section 107 of the act guarantees payments.
It says if a Federal agency is going to force a seller to sell power,
the seller of that power, needs to be paid for the power or does not
have to put it into the market.

Chairman, do you have a problem with Section 107 of the Act?

Mr. HEBERT. No, actually we have spoken to it to some degree
in that we had a case earlier in the year as to credit worthiness.
Credit worthiness is something that has been an issue historically
before the Commission as to tariffs that are filed on behalf of pipes
or public utilities.

This would certainly clear that measure up because what FERC
does is say there is a credit worthy requirement, but we do not go
further and into the extent of what that requirement would be.

Mr. BARTON. Okay. Commissioner Massey and Commissioner
Breathitt?

Mr. Massty. I do not object to the provision as long as we apply
this caveat, that the prices has to be a just and reasonable price
for which they are being paid.

Mr. BARTON. Okay. Commissioner Breathitt?

Ms. BREATHITT. And I had commented that if this section is in-
terpreted too narrowly, it could tend to limit some megawatts into
the market, and that it might be sufficient enough to have discre-
tion in the legislation that the sales going into California could be
required as long as there were adequate assurances of payment
from a credit worthy party.

Mr. BARTON. Okay. My last question, and I would like a brief an-
swer.

We also have a section of the pending bill that allows the Path
15 build-out, that the Federal Government would actually pay for
that build-out. Does the Commission have a position individually
on that section of the bill?

Let’s start with ladies first here, Commissioner Breathitt.
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Ms. BREATHITT. I am delighted that this legislation seeks to ad-
dress that very serious bottleneck which tends to restrict the im-
ports and exports of sales coming into and going out of California,
and so I think it would be wonderful if we could get Path 15 fixed.

You know, the way that you go about it in your legislation seems
reasonable to me, but I would like to put a plug in for siting au-
thority.

Mr. BarToN. All right. I understand that. Chairman Hébert and
then Commissioner Massey.

Mr. HEBERT. I would certainly concur with everything that Com-
missioner Breathitt said, and I would tell you that Path 15 is some-
thing that, while I am 38 years old, they have been debating Path
15 and what to do about it since I got out of college, and I did fin-
ish college in 4 years.

Mr. BARTON. Okay.

Mr. HEBERT. So it is something that needs to be done. The $220
million, is that enough? I am really not clear on that, but that is
close to the number. So 1 would commend you for that. I think it
is the right thing to do because it is not just a generation problem.
It is a transmission problem and the ability to be able to deliver
capacity.

Mr. BARTON. Okay. Commissioner Massey.

Mr. MASSEY. It causes you to wonder why the path has not been
fixed before. Of course, it is difficult to site transmission anywhere,
but point two, there are winners and losers when you complete
that project. There are those who can charge more and those who
can charge less, and I think market participants understand that
to a fare thee well.

I think this is a reasonable provision, with one caveat, and that
is that necessary environmental values in the siting are protected.

Mr. BARTON. I agree.

The gentleman from Virginia, Mr. Boucher.

Mr. BOUCHER. Thank you very much, Mr. Chairman.

And I want to join with you in thanking our witnesses from the
Federal Energy Regulatory Commission for taking part in our dis-
cussion this afternoon.

Chairman Hébert, I am concerned that your order entered last
Wednesday is not adequate to assure that full sale electricity prices
in California are going to be just and reasonable, and I would like
to spend a few minutes asking you some questions about various
aspects of that order.

Your order only constrains wholesale prices during the hours
when reserve power resources are not at least 7.5 percent of cur-
rent demand. Did you conclude that unjust and unreasonable
wholesale prices would only be imposed during these times of con-
stricted reserves and not during any other time?

And if that, in fact, was your conclusion, I would be interested
in knowing what evidence you have in your record that economic
withholding by power marketers has only occurred during those
times of constricted power reserves.

So if you would, please respond to whether or not you concluded
that unjust and unreasonable prices would only be imposed during
these times of constricted power reserves.
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Mr. HEBERT. That is certainly not what the Commission said
through its order. What the Commission, in fact, said was that it
was going to attempt to constrain prices at all times. I think maybe
what has been communicated to you perhaps is the price mitigation
measure, which is not to say in times other than the mitigation
measure outside of the 24-hour period that prices will not be con-
strained because prices will be constrained through the must sell
arrangement, through the bidding requirement, and through de-
mand responses. So the constraint will be there.

The concerns that we had actually if you are talking about the
Stage 1 were from numerical requirements from reserve require-
ments that we and others thought get them into an emergency
standard.

Mr. BOUCHER. Mr. Massey, I would like to ask you to respond to
the same question if you would. Do you believe that the Commis-
sion’s order adequately constrains wholesale prices in times other
than those periods during which the reserve margins are at 7.5
percent or less? .

Mr. Massgey. Congressman, I do not believe it does. In fact, it
would be my expectation that prices will rise in those hours since
they will not be subject to the price mitigation measures.

Mr. BoUCHER. So would, in your opinion, a proper order have ap-
plied the price mitigation measures not just in these times of con-
stricted reserves, but all the time?

Mr. Massey. It would have, yes.

Mr. BOUCHER. Ms. Breathitt, let me get you to comment on that
same question, please.

Ms. BREATHITT. Yes. There are two features of the order, and if
you look at them together, I think it addresses the concern that
you may be asking us about, and that is the feature that institutes
the price mitigation plan, the price mitigation portion of the order.
It is triggered in Stage 1, which does call in when reserves are 7.5
or below.

1 have been told by some of our senior staff and not having the
crystal ball now, that they expect that supplies are going to be so
short this summer that we will probably be in the stages most of
the summer, but if we are not, that feature, coupled with the fea-
ture that requires sellers to offer all of their available power that
is not tied up in a contract in the real time, 24 hours a day, 7 days
a week, serves to disallow the economic and physical withholding.

So that is addressed in that feature and coupled with the fact
that we will have many, many, many hours each day, I believe,
when we are in the stages that we are going to be price protected.

Mr. BoucHER. All right. Mr. Massey, let me get you to respond,
if you would, to the suggestion by both Chairman Hébert and Ms.
Breathitt, that there are features of the order other than the direct
price mitigation features that should taken together prove suffi-
cient to assure that unjust and unreasonable charges will not be
imposad in times other than times of constricted reserve margins.

Mr. MassgEY. There are some good features of the order. How-
ever, I do not think they will be sufficient. If you apply the stand-
ards of the order to last summer and last fall when prices were
wildly out of control and when the ISO alleges that the overcharges
in the market were over $6 billion, this order would only capture
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about two to 3 percent of those transactions because there were
very few Stage 1, 2, or 3 alerts during all of last year. There was
only one 2-hour Stage 3 alert that I recall.

So this order is going to be insufficient. If, in fact, we are in
Stage 1, 2, or 3 alerts most of the summer, then it seems to me
" that cuts both ways. Why not go ahead and insure that prices are
mitigated in all hours.

We are here at the 11th hour. It is not time for half a loaf solu-
tions. It is time to be problem solvers and to fix this serious eco-
nomic problem for the West.

Mr. BOUCHER. So your recommendation would be that the direct
price mitigation features of this order be applied all the time and
not just during the time of constricted reserves.

Mr. MASSEY. Yes.

Mr. BOUCHER. Thank you very much.

Mr. Chairman, my time for the present has expired. I have some
other questions about this order, and I will return to that in the
second round. .

Mr. LARGENT [presiding]. I thank the gentleman from Virginia.

I think the chairman indicated that there would be a second
round of questioning of this panel.

I am going to recognize myself. I was the next in order, and I
am now the Chair, and I can do whatever I want. So Commissioner
Massey, I want to ask you a question. Do you agree that the prin-
cipal problem in California is a problem of shortage of generation?

Mr. Massgy. I think that is one of the problems. I think eco-
nomic and physical withholding of available generation is also part
of the problem:.

Mr. LARGENT. If we had abundant generation in California,
would we be here this afternoon?

Mr. Massey. If we had abundant generation and the right mar-
ket rules that insisted that the generation was bid into the market
when available, we probably would not be here today.

Mr. LARGENT. So it is a generation shortage?

Mr. MASSEY. In part. It is also a lack of effective demand re-
sponse in the marketplace which allows the price to be bid up
above efficient levels, and this bill attempts to address that prob-
lem. That is another serious problem.

It is transmission constraints in the marketplace. There are a va-
riety of problems.

Mr. LARGENT. How will whole price caps increase generation in
California?

Mr. Massey. It will increase generation in the short term by
eliminating any incentive to either withhold physically or economi-
cally. If you believe withholding is a problem——

Mr. LARGENT. How do price caps incent contributing more gen-
eration into a market?

Mr. MASSEY. It incents it by taking away any incentive to with-
hold that generation in order to get a higher price because there
is no higher price available. You may as well go ahead and bid it
into the market at the capped price as soon as you possibly can.

Mr. LARGENT. So you do not believe that price caps served to dis-
courage the construction of new generation in the State of Cali-
fornia?
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Mr. Massgy. If it is applied on a temporary basis, if new genera-
tion is exempted, I think it may actually increase the supply of
generation over the next 6 months.

Mr. LARGENT. So you would exclude new generation from price
caps.

Mr. Massey. I would, yes.

Mr. LARGENT. Okay. Commissioner Massey, last time you were
here, we had a conversation about defining just and reasonable
prices. Have you been able to come up with a working definition
that you use for defining just and reasonable prices?

Mr. MassEey. I know what the courts have told us. They have told
us that a just and reasonable price is a cost of service price or a
just and reasonable price is a price that arises from a well func-
tioning market that FERC is paying adequate attention to. We
have neither of those.

Mr. LARGENT. Commission Hébert, if you were to rate Califor-
nia’s current actions to mediate their crisis, ten being they are
doing everything possible and zero, they are doing nothing, how
would you rate their effort at this time?

Mr. HEBERT. I think it depends on the individual, and I am not
dodging the question, but I will tell you I think some of the leaders
are understanding more and more that there is a problem.

I would have said a zero or a one earlier in the year. 1 would
say they are getting closer to a 5 and a 6.

Filing an RTO, which we have asked them to do some almost 18
months ago would certainly move us—I am sorry—13 months ago
in that direction.

So they asked for FERC’s assistance. They asked for us to issue
rulings and findings. I would ask that they follow them.

Mr. LARGENT. The reason I asked that question is because I
ended up having an educational conversation with a gentleman just
by happenstance on an airplane flying back and forth from Wash-
ington, DC. I cannot honestly tell you even what the name of the
company that he worked for was, but he was talking about the fact
that they had several turbines sitting in warehouses in Houston at
this time that they could get on line within 90 days in the State
of California, and yet they continued to be stonewalled by the State
of California about bringing those turbines on line.

Mr. HEBERT. If you are asking for a difference in leadership
style, let me compare New York State to California. I received a
phone call from the Governor, Governor Pataki’s office, several
months back, and in fact, I had made the statement that they were
going to be it looked like short on the southeast side, perhaps have
a rolling blackout.

Obviously the Governor’s office was not happy with my state-
ment. It is certainly not something they wanted to hear, and we
had a long conversation about it.

Within just a couple of weeks I had received a phone call back
saying, in fact, that they were going to get some small generating
units, and they were going to put them on.

Now, they have had some difficulty putting those units on due
to some environmental considerations, but they are trying to move
beyond that. They are trying to be creative.
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So I would suggest to you that there are differences in leadership
style. I think the norm of California has been that the States out-
side of California will send energy to them and take care of their
problem and that their markets will be capped and that, therefore,
they will be taken care of, and we have got to make certain that
we make good and tough decisions to help them get on their feet
not only in the short term, but in the long term.

Mr. LARGENT. All right. Thank you, Commissioner.

Mr. HEBERT. Thank you.

Mr. LARGENT. I am going to vield time, and let’s see whose time
it is. Mr. Waxman from California. I am sorry.

Mr. WaxMaN. Thank you very much, Mr. Chairman.

I want to share with the members of the subcommittee a cartoon
over on the other side. This cartoon depicts a secret meeting of util-
ity companies discussing the energy debacle in California. The ex-
ecutives are talking about what a huge mistake it was to embark
on the road to deregulation.

In the third frame, one executive tells the others, “Well, there is
only one thing to do now.”

Another responds, “You mean acecept the responsibility for our lu-
dicrously shortsighted course of action and beg the public’s forgive-
ness?”’

And the executive answers, “No, you moron. Blame the environ-
mentalists.”

It ends with them saying, “Think anybody will buy it? Hey, what
have we got to lose?”

Although this cartoon should probably be about the generators
instead of the utilities, it does appear to reflect what’s going on
here on Capitol Hill: a flawed State law, generators who manipu-
late the system and neglectful Federal regulators have all contrib-
uted to the mess we now find ourselves in.

So we find ourselves in the situation where electricity generators
are getting rich while FERC stands idly by. I released a report on
April 25 that documents this problem, and I will make this report
available today for the press and ask that it be inserted into the
record.

For example, at the Williams Energy Marketing and Trading
Company, which sells energy from California’s facilities, profits in-
creased nearly tenfold, from $104 million in 1999 to over $1 billion
in 2000, and that Reliance Wholesale Energy business segment
which supplies electricity to California, operating income rose over
17 times, from $27 million in 1999 to $482 million in 2000.

Unfortunately, the Federal Government has done nothing. The
President hasn’t even visited California, and FERC refused to put
in place any meaningful price restraints.

There should be no mistake. The key action to address runaway
wholesale electricity prices, that is what we need to have done, and
until this bill is amended to do this, it is only window dressing.

Mr. Massey, do you think that FERC has fulfilled its responsibil-
ities to protect California?

Mr. MassEY. In my opinion, we have not done nearly enough.
The one thing that would provide the most help, which is effective
price mitigation, we have not provided.
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Mr. WaxMAN. And that is why I think Congress should act. Do
you believe that Congress should act to put this in place?

Mr. Massey. Regretfully, 1 believe Congress must act. I would
not normally suggest that for price mitigation measures, but I
think it is necessary.

Mr. WAXMAN. When the chairman, Mr. Barton, asked questions,
he asked about this Section 205, the QF's, and I have a letter that
I would like to insert into the record. It is from Southern California
Edison. It pretty much says that these QFs are an important
source of energy. They operate under long-term contracts with Cali-
fornia, California’s two major utilities, and that if we had this Sec-
tion 205, which would allow QFs to escape their obligations under
the long-term contracts, it would effectively release them from their
long-term contracts and allow QFs to sell their power production
on the market, and that it is unnecessary, that the Public Utilities
Commission has acted.

And I will put this in the record so others can see it.

Mr. BARTON. Without objection. I assume that we have seen that.

Mr. WaxXMAN. Well, you will have an opportunity to see it. I do
not think you have because otherwise your questions might have
been different.

Mr. BARTON. I doubt that.

Mr. WaxMaN. As I said, the bill is fundamentally flawed because
it does not help California consumers by stopping price gouging,
but there is another fundamental flaw in the bill. That is the loop-
hole it creates in our nation’s environmental laws. The bill weakens
the Clean Air Act. It allows provisions of the Endangered Species
Act to be waived.

I want to focus on one provision in the bill, Section 107, to illus-
trate these anti-environment provisions. Section 107 creates a
super mandate directing the Department of Energy to establish
transmission facilities on Federal lands where, quote, necessary or
appropriate, end quote.

This provision makes every acre of Federal land available for
electricity transmission lines, including over 80 million acres ad-
ministered by the National Park Service, 91 million acres by the
Fish and Wildlife Service, 191 million acres by the U.S. Forest
Services, and 270 million acres by the Bureau of Land Manage-
ment.

In addition, this provision appears to apply to lands under the
jurisdiction of the Department of Defense, Energy, and legislative
branch.

Should Congress grant this kind of dramatic new authority to
the Department of Energy? I would like to ask Mr. Hébert. What
do you think about that? Do you think that the transmission line
should be permitted to cut through Yellowstone National Park or
other wilderness areas?

Mr. HEBERT. Congressman Waxman, as you know, I am Chair-
man of the Federal Energy Regulatory Commission, and I do not
work for the Department of Interior or the Department of Energy.
Those questions are more suited for them. Therefore, I would rath-
er not reply.

I do not have a position.
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Mr. WaxMAN. Okay. Either of the other two of you want to com-
ment on it?

Mr. MasseY. I would not want transmission wires through Yel-
lowstone National Park. I believe that any provision that Congress
- enacts should make very clear that environmental values are pro-
tected.

Mr. BARTON. There is no way to make them temporary to meet
what I hope will become a less than 2 year crisis we are in, in Cali-
fornia and the West. I am certainly amenable to Federal action
that can help in the very short term, but there is no way. I do not
see that once they went up in Federal lands that they would be
taken down.

Mr. WAXMAN. Yes, that bothers me, too.

Mr. BARTON. So it would be a very sensitive requirement.

Mr. WaAxMAN. I think one of the problems in this section in the
-bill is that it gives the Department of Energy the power to make
these changes, and those changes are going to be permanent
changes, and they do not address the short-term problems and
could cause us a long-term loss of a very important national re-
sources. So I raise that as one serious loophole, environmental loop-
hole in a bill that should be addressing the short-term problem,
which is, I think putting some restraint on the gouging of Califor-
nians for these high prices that are not justified.

I see my time has expired, Mr. Chairman. I will look for a second
round.

Mr. BARTON. Thank you.

I have quickly looked at this letter of April 30. We will put it in
the record without objection. ,

I can put the gentleman’s mind at ease because the letter says
that they are opposed to anything that abrogates existing con-
tracts. Nothing in this legislation abrogated existing contracts.

Mr. WaxmManN. Will the gentleman yield?

Mr. BARTON. So we will put this in the record, but we only say
if under the existing contract the QF is not being paid, that they
be allowed to generate power for a seller that can pay for it.

Mr. WaxMAN. If the gentleman would yield, as I read the section
of the bill, it would allow sales outside of the contract that is a
long-term contract, and if that happens, it does abrogate the terms.

Now, maybe we have something to talk about on that section, but
as I read the section and as other read the section, maybe it is not
your intention, but it would allow the reversal of sales under a
long-term contract to go right on the spot market, and I think that
would be a very dangerous provision.

Mr. BARTON. Well, let me just read the relevant section. It is on
page 13. It says, “The owner-operator of a qualifying small power
production facility or qualifying cogenerating facility is defined as
a public utility...sold electric power pursuant to contract under
this section, electric utility and such owner-operator has not been
paid for such energy within the payment period provided in the
contract.”

That is clear language.

Mr. WaxMaN. If you go further, it says, “Such owner-operator
who has not been paid for such energy within the payment period
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provided in the contract, such owner-operator may suspend so
much of the contract as required, the power and energy”—

Mr. BARTON. Suspend, not abrogate, suspend.

Mr. WaxmaN. Well, if he suspends the long-term contract, then
he.sells his power on the spot market, and that reverse exactly
what California is trying to get away from. They want the stability
of the long-term contracts that were entered into when it was ad-
vantageous for these QF's.

And if they could then turn around and sell on the spot market,
they will get a much higher price which makes our problems even
worse in California.

Mr. BARTON. I do not think the gentleman from California wants
people that own facilities to generate power to produce it and not
ever be paid for it.

Mr. Waxman, But the Public Utilities Commission in California
has provided that they must be paid. So I do not think that we
need Federal legislation, and if you will look at the second page of
that letter from

Mr. BARTON. I read the second page of the letter.

Mr. Waxman. They say Federal legislation is not necessary.

Mr. BARTON. They say help is on the way, and we are going to
provide additional help from Washington for this problem, but any-
way, we can work on this. But this letter clearly states abrogation,
and there is nothing in this legislation that abrogates these QFs.

Mr. WaxMaN. If you can suspend your obligations during the
long-term contract, you are abrogating your requirement.

Mr. BARTON. Well, we can engage in this debate.

Mr. WaxMaN. Would the gentleman yield?

Mr. BARTON. Well, let’'s move to the next questioner, who is Mr.
Shimkus of Illinois, I believe.

Mr. SHIMKUS. Thank you, Mr. Chairman.

Of course, I enjoyed the discussion. I think Commissioner
Breathitt has mentioned transmission a lot. Acceding to my col-
league’s from California argument that allowing transmission lines
in national parks would, in essence, be placing a high power trans-
mission line in every acre of every national park, that is like saying
in the Arctic National Wildlife Refuge that you are going to drill
in all 20 million acres when the footprint is only 2,000 acres. That
is the debate.

Can you have environmental sound policies and a reliable source
of energy? The answer is yes, but those on the left who want to
say, “We want to use electricity, but we do not want to produce it.
We do not want to import it. We just want to engineer ourselves
out of this. We do not want to use coal. We do not want to use nu-
clear. We sure do not want to use our hydroelectric generators any
more powerful than they are.”

This debate is just crazy. But I was interested in, Commissioner
Breathitt, your comment because you talked about the importance
of FERC authority to site. Expand on that for a little bit because
I want to follow up with a follow-up question on it.

My impression is you think that is important, and tell me why.

Ms. BREATHITT. Congressman, I think it is important because
our markets are becoming more regional in nature. I am defining
my support to interstate transmission only, not power plants and

3
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not distribution facilities, and because our markets are becoming
more regional in nature, and the interstate commerce component
of that crosses State lines, it is apparent how difficult it is to site
transmission lines now.

And with multiple State jurisdictions and planning authorities,
I just believe it would be cleaner, appropriate, and afford the elimi-
nation of bottlenecks and needed transmission if the siting author-
ity resided with us as it does with interstate natural gas pipelines.

Mr. SHIMKUS. Let me follow up. Can I paraphrase you in saying
it is the NIMBY factor prohibits us to expand the grid to wheel
power across State lines?

Ms. BREATHITT. Yes, sir, and it does with us, with gas pipelines,
and we do have to be sensitive to landowner concerns more and
more now with gas pipelines than we ever have, and I think our
agency does a good job of listening to our landowner concerns and
dealing with them.

Mr. SHIMKUS. So let me follow up in response to the questions
of my colleague from California, and it seemed that you were also
reticent for siting transmission lines on Federal land which the
NIMBY factor should not be as great, except with a small sector
of our society.

Ms. BREATHITT. It may go back to one of the first jobs I had in
my summers in college and my first summer out of college where
I worked in a national park in Wyoming, and our national parks
are precious and dear to me.

Mr. SHIMKUS. So tell me what is going to be easier, to site
through a suburban community, a rural community, or a national
park?

Ms. BREATHITT. Siting, having eminent domain, legal authority
is——

Mr. SHIMKUS. So wait. Let me go on. I know what you are going
to say.

Ms. BREATHITT. Okay.

Mr. SHIMKUS. So it is okay for the Federal Government to use
imminent domain to take private property, but we are not willing
to use imminent domain to go into the national parks.

Ms. BREATHITT. No. Well, what I would like to say is that, in
what I hope would be very rare instances where an interstate nat-
ural gas pipeline or an interstate electric transmission line, if it
was absolutely necessary for interstate commerce and health and
safety for a line to go through a park and every alternative had
been looked at, then the Commission must do so in a very sen-
sitive, thoughtful way, and make sure there are no other alter-
native routes.

Mr. SHIMKUS. And do not get me wrong. I think transmission is
as big an issue as generation. We have talked about it in the en-
ergy deregulation bills, and I appreciate your comments. 1 just
think there is a disconnect on this national parks issue when we
control the land, and it is difficult enough in siting on personal
property, and I do not think we should make a judgment on which
property is more important, Federal land or personal property land.

And with that, Mr. Chairman, I will yield back my time. Thank
you.
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Mr. BARTON. The gentleman from Massachusetts, Mr. Markey,
for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman.

Chairman Hébert, you say that the Barton bill represents a wel-
come legislative response to current market problems in California
and other Western States, but you also say, however, the likely ex-
tent of the improvements this summer is hard to estimate.

Isn’t it possible that even if the Barton bill passed it would not
have any significant impact on the problems in California for this
summer, Mr. Chairman?

Mr. HEBERT. If the legislation passed as is?

Mr. MARKEY. As is.

Mr. HEBERT. Do I believe there is an ability for it to have no ef-
fect?

Mr. MARKEY. Very little effect. Is said isn’t it very possible it
would have very little effect on this summer, even if it did pass as
it was written?

Mr. HEBERT. I do not believe that is true, and let me tell you
why I do not believe it is true.

One, I think I made it very clear as to the short-term benefit of
bringing those QFs on, and the QFs somewhere estimated as high
as 3,000 megawatts, which is over 3 million households in the
State of California.

Other measures that are within the provision certainly clear up
some of our jurisdictional calls at the FERC and what direction
this Commission should be taking. Some are somewhat consistent
with some of the things we have done through previous orders, in-
cluding our order removing obstacles and impediments, trying to
free up some type of additional hydro capacity when and where
available—

Mr. MARKEY. So how many——

Mr. HEBERT. [continuing] while not conflicting with environ-
mental concerns.

Mr. MARKEY. How many total megawatts are we talking between
the QF and the hydro?

Mr. HEBERT. I would roughly say 4,000.

Now, it is hard to say on the hydro because let me give you an
example of how we——

Mr. MARKEY. Are you saying these are QF and hydro that cannot
come on line otherwise?

Mr. HEBERT. No. You have got QF that is sitting idly by, and
then you have got some requirements. The 3,000 megawatts of QF
capacity that are sitting there for non-payment, they are not run-
ning because they have not been paid.

Mr. MARKEY. Yeah.

Mr. HEBERT. If you look at the hydro, is there ability to release
some additional water to get some available capacity?

I think when you get into an extremely short situation like you
may see in California below the 7% or like you might see in the
West below the 7 percent as a standard of the contingency reserve
for the WSCC, then you might in that control area see it in your
heart

Mr. MARKEY. Why wouldn't some——-




76

Mr. HEBERT. [continuing] to leave enough water that it would not
harm the environment, but would keep the lights on.

Mr. MARKEY. Okay, but why did Southern California Edison say

that only 300 megawatts are affected by the QF?
. Mr. HEBeRT. That may be actually dealing with Southern Cal. I
" do not know that, but at the same time, I know there has been
some disagreement as to what the letter says. I have not read the
letter, but I would tell you if at any point those QFs are paid off,
at the first date of the following month, they would come back
under the contract and be obligated.

Mr. MARKEY. No, this is the letter, April 30 to the Vice President
from Steven Frank, the Chairman of Southern California Edison,
and he says it is 320 megawatts of generation——

Mr. HEBERT. And that was what date, sir?

Mr. MARKEY. April 30.

Mr. HEBERT. Okay. I am not familiar with the letter.

Mr. BARTON. It was yesterday.

Mr. MARKEY. And 700 tetal for the state.

Mr. HEBERT. Well, the estimates we are hearing are certainly on
the short side, 1,000 megawatts, the high side 3,000 megawatts.

Mr. MARKEY. Three thousand, right, and they have got a shorter
side here. They have a short side.

Mr. HEBERT. Well, I have not heard anything below 1,000. That
would be new information to me.

Mr. MARKEY. Yes, 700. And did you have any reason to doubt
Stephen Frank on this number?

Mr. HEBERT. I have no reason to doubt what you have told me.
I have not read the letter.

Mr. MARKEY. well, do you have any reason to doubt that I am
reading Stephen Frank correctly?

Mr. BARTON. Would the gentleman yield?

Mr. HEBERT. 1 have no reason to doubt what you are reading.

Mr. BARTON. Would the gentleman yield?

Mr. MARKEY. Yes.

Mr. BARTON. Does the gentleman have any idea how much
Southern Cal. Edison owes qualifying facilities; so there might be
a biased reason for them to be a little bit on the low side?

If you owed up to half a billion dollars, might you

Mr. MARKEY. I know you would doubt them. I was wondering if
he doubted them.

That is the big news today, you know, if he doubts them.

Mr. BARTON. We have thrown the word “thieving Yankees”
around, but there are people outside the Northeast that sometimes
do not want to pay what they should pay, and some of those people
might actually be in the Golden State.

1 am just pointing out, that is a letter that was written yester-
day. There is a reason for the author of that letter to have some
prejudices that would tend to low ball some of these issues the sub-
committee, That is all.

Mr. HEBERT. Mr. Chairman, if I might finish my answer, I have
no reason to doubt anyone, but with the letter being drafted yester-
day, and Mr. Frank not being here to testify today, I think- he
would be more qualified to answer that question than I would.

Mr. MarkeY. Okay. Well, I am going with Mr. Frank.
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Commissioner Massey, you appear to be recommending imme-
diate relief, though, guaranteed relief by insuring that you would
deal with the immediate impact of this price spike.

Mr. MassEY. I would. The economie impact is rippling through-
out the West now.

Mr. MARKEY. In your statement, you said that FERC’s recent
order imposes price mitigation only when reserves drop below 7
percent, even though there is evidence that sellers exercise market
power in all hours to drive up prices.

Chairman Hébert and Commissioner Breathitt, what is so magic
about 7 percent? Isn’t it possible for generators to exercise market
power even when reserves are above 7 percent?

Mr. HEBERT. Actually it is 7.5 percent in California. The 206 that
we sent out on the West is the 7 percent, but the 7.5 standard is
a standard that has been embraced by NERC, by the ISO, by the
State of California.

Mr. MARKEY. But where did you get 7 percent from?

Mr. HEBERT. That is where they go to a Stage 1 emergency.

Mr. MARKEY. No, I know, but where does the 7 percent come
from?

Mr. HEBERT. The 7 percent in the WSCC comes from what they
call their contingency reserves in their control areas.

Mr. MARKEY. But is there anything magical about that number,
that above that point there can be no market manipulation or price
gouging?

Mr. HEBERT. It has been historically described as a period of
emergency.

Mr. MARKEY. Ms. Breathitt?

Ms. BREATHITT. I was going to describe generally the stages. You
probably know this, but the California ISO has determined when
they are approaching levels that need fo alert the public that they
are close to blackouts, and Stage 1 is the least severe, Stage 2 is
5 percent, and Stage 3 is 1.5 percent.

Mr. MARKEY. Well, the question I am asking is is there anything
magical about the number 7 percent form your analysis in terms
of that representing the absolute point at which gaming of the sys-
tem is or is not possible?

Ms. BREATHITT. With respect to the 206 investigation or with re-
spect to what we're doing in California or both?

Mr. BarTON. This will have to be the gentleman’s last question
in this round.

Mr. MARKEY. With regard to the 206.

Ms. BREATHITT. The reason that we used 7 percent in the 208 in-
vestigation which will determine if we need to do price mitigation
in the entire West was used because that is the Western States Co-
ordinating Council’s measure for when emergencies are imminent.

And, also, what we do in the West needs to as closely as possible
coexist with what our plan is in California so that you do not
disincent sellers that could come into California or sell out of Cali-
fornia.

Mr. MARKEY. Mr. Chairman, could Mr. Massey just offer his dis-
sent on this point?

Mr. BARTON. Sure. We will let everyone comment on it before we
go to the next questioner.
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Mr. MaAssEY. Well, based upon what I have seen, a lot of the high
prices in the Pacific Northwest are not necessarily related to emer-
gency conditions at all. It is buyers having to go into the market
and buy at very high prices during all hours, No. 1.

No. 2, there is nothing magic at all about 7 percent or 7.5 per-
cent. The compelling evidence before us is that the problem exists
in all hours, period, and time and time again a number of econo-
mists from different walks of life, from Massachusetts, from Cali-
fornia, have told us that, and 1 do not know why we ignore that
evidence.

Mr. MAsSEY. Thank you, Mr. Chairman.

Mr. HEBERT. Mr. Chairman, if I may finish.

Mr. BARTON. Please, but be brief because we want to go to——

Mr. HEBERT. So that Congressman Markey will have the full ex-
tent of the edification of this order.

I would hope that everyone in this room and everyone viewing
this would fry to at least get the order and read it and look at it.
It is being miscommunicated to everyone that, in fact, the FERC
is not looking into price gouging and market manipulation.

Twenty-four hours a day and 7 days a week, we are doing that.
We are continuing to do that. As you know, we had our refund or-
ders where we looked at January and February, March, April. We
have yet to look back and deal with November and December, but
we are going to do that, and that is what the price mitigation plan
is on a going forward basis.

Twenty-four hours a day, 7 days a week we are going to be look-
ing for that, and if we find it, they are going to dread the day they
ever thought about doing it. The only time anything is not 24 hours
a day, 7 days a week is on the real time market price mitigation,
but we are always looking for price manipulation.

Mr. BARTON. The Chair wants to recognize Congressman Radan-
ovich, but I want to comment on this Southern Cal. Edison letter
because I may have mischaracterized it. It was addressed to Vice
President of the United States, not to Congressman Waxman, al-
though Mr. Waxman put it into the record, and it is a straight-
forward letter. There is nothing at all unfoward about what is in
it.

I will point out that Southern Cal. Edison asked to testify at this
hearing today. We agreed to allow them to testify, and then they
decided they did not want to testify. So we could have had quite
a bit of input from Southern Cal. Edison, had they wished to honor
their request initially made to testify today.

The gentleman from California, Mr. Radanovich.

Mr. RADANOVICH. Thank you, Mr. Chairman.

I apologize for being out. We were meeting on an important
issue, the California energy crisis actually, and I am back, and I
appreciate the opportunity to perhaps make a statement since I did
not get a chance to do any opening remarks.

And I do have a prepared text if I could submit it to the record.

But I just want to say that I am not sure. You know, we have
heard a lot of talk about finger pointing at the administration and
if the President would just impose caps on the market in California
everything would just be rosy.
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And as being a member from California and who is out in the
district the last couple of weeks, I get very frustrated when people
ask for help and you try to develop a list of things you think you
can do from the Federal level, and you realize that there is not
anything, very little that can be done from the Federal level, and
that most of the problem or the tools that are there to solve these
problems are in the Governor’s tool chest, and he is refusing to use
them.

California was a special set of circumstances. I mean it was hit
by a wave. It was like that Poseidon adventure movie where the
Poseidon was flip-flopped, and the cost of energy far exceeded the
ability for the retailers to generate any revenues, and that has not
been righted yet.

And on the issues of caps, I think early on, they may have been
very helpful in order to write this ship and get market prices below
retail prices early on because the real problem of this bad agree-
ment in 1996 was the fact that they should have had long-term ne-
gotiations and contracts in' place before they lifted the market so
that not 100 percent of our energy was on the spot market.

And unfortunately that did not happen, but what should have
happened right away, and I think I could have supported caps
under circumstances like this, whereas if they were temporarily
imposed so that along with some rate increases so that wholesale
prices would have been driven down below retail prices through the
form of long-term contracts and then they would be lifted, then I
think we would have had this problem solved months ago, and we
would not be creating a $20 billion mistake and making it a $70
billion mistake for California.

The problem that I have is that even if you did impose caps,
there is no guarantee if California would be using any of those caps
effectively. And while the Bush administration is getting a lot of
finger pointing to here, I want to say that I do not think that if
the Governor of California had price caps in his tool chest that he
would be able to use them in an effective manner in the first place
because he has not shown that he has really been dealing with this
electricity crisis very well in the first place.

For example, the Governor is out negotiating contracts while
there is a big disparity between market prices and retail prices. We
had a cogen in our office the other day that went to the Governor
and offered 7¥2 cents per kilowatt hour, and the Governor refused
and finally settled on 21 cents per kilowatt hour.

I mean, what kind of nonsense is this? So do not be thinking that
market caps are going to solve the problem in California and save
us from problems this summer.

The problem is that we have had a Governor that is not dealing
very realistically with this problem, and there is not a lot that the
Fed. can do. You cannot create a law that can produce a better
Governor. And I think that people need to realize that there is very
little that the Federal Government can do right now and accept
that fact and stop pointing fingers to the Federal Government for
solving problems that they have no ability to solve.

d it is not in the form of a question for anybody, but I think
it is something that needed to be said.

Thank you.
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Mr. BARTON. Is the gentleman through? Okay.

Mr. Sawyer, I think, is recognized for 5 minutes. for questions.

Mr. SAWYER. Thank you very much, Mr. Chairman.

If 1 might, the gentleman from California has asked to make an
-observation or two.

Mr. WaxMAN. Well, I thank you for yielding.

1 think it is unfair to try to say that all of our problems are Gov-
ernor Davig’ fault because this whole deregulation scheme which
everyone agrees was thoroughly flawed and reduced this dysfunc-
tional market, was adopted before Davis became Governor. In fact,
Governor Pete Wilson was in that office at that time, but it was
adopted by unanimous vote of the State legislature.

So it looks to me like politicians on both sides of the aisle could
come together behind an idea that was wrong in practice and has
done so much harm. Now the solution ought to be bipartisan, not
just saying the Governor is not doing a good enough job.

I think we need to have the first thing, restraints on the gouging
that is taking place in Cdlifornia, and that is why I think we need
these limits on wholesale prices because it is clear we are being
taken advantage of by those who are manipulating the market to
raise the prices so high that it is causing us in California to have
interruptions in supplies.

I thank you for yielding to me.

Mr. SAwYER. Thank you all very much for your testimony and for
your response to questions.

I was struck in the discussion about siting about the repeated
use of interstate transmission. Let me ask just a very basic ques-
tion.

As a practical matter, given the flow of electricity among inter-
connected markets, is there such a thing as a practical distinction
between intrastate and interstate transmission?

As a matter of the kind of discussion we are having here, doesn’t
Path 15 have an effect on interstate flows of electricity? Are you
not saying, in effect, that in advocating for interstate siting author-
ity, you are looking for transmission siting authority, period?

Mr. MassEy. I think that is what it amounts to, yes. Practically
speaking, all transmission is interstate transmission. Local dis-
tribution is not. That is something different.

Mr. SAWYER. Yes, ] understand, yes.

Commissioner?

Ms. BREATHITT. I just wanted to add that in Order 888, we de-
fined interstate transmission using a seven factor test, and it helps
determine, if there is a question, if a line is intra or distribution
versus interstate. That section of the order guides the reader to
help determine that.

Mr. SAWYER. Thank you very much for that clarification.

Let me go back to Section 102 in the bill. Given the benefits that
can be obtained from the demand management programs that are
discussed in that section of the bill, do you see any reason that 102
should be limited only to the Western States or would it make
sense to allow other States to benefit from the same measures?

Mr. Massgy. I think it is generally an excellent idea that should
be considered for universal applicability.

Mr. SAWYER. Other comments?



81

Mr. HEBERT. I just think as long as you can ensure through the
legislation that FERC has the ability to maintain the just and rea-
sonableness of rates, that it will be adequate, and it certainly
would resolve considerations and concerns that industrials would
‘have if, in fact, they had entities in different States which may
subject them to PURPA law, which obviously would create a prob-
lem.

So it moves absolutely in the right direction.

Ms. BREATHITT. I think that the focus on demand measures in
this bill is very important, and I think those are terrific features.
With respect to Section 102, I had a particular comment that I
gave in my opening statement, and it has to do with who has juris-
diction once the retail seller sells those megawatts back into the
market.

Mr. SAWYER. Let me ask a similar question with regard to 108
and the FERC’s jurisdiction over State owned utilities. Do you see
any reason that that should not be extended more broadly across
the United States or does'it make sense, as the bill seems to, to
limit it only to California?

Mr. MAsSEY. My view is that all transmission, regardless of who
owns it, whether it’s a state, a municipal, a rural electric coopera-
tive, an investor owned utility, TVA, Bonneville, should be subject
to the same set of rules, and so I would broaden that provision.

Mr. SAWYER. Mr. Chairman?

Mr. HEBERT. Certainly there is a reason to try to level up the
playing field and get everyone playing the same game under the
same rules. I will tell you that FERC under what are Orders 888
and 2000, in insuring open access and comparability, that we are
going to be looking at the public interest as to any acquisition or
change of assets.

Ms. BREATHITT. I like Section 108 of this bill very much. I com-
mented on what effect California’s transmission being taken over
by the State would have in my March 20 testimony, and I think
that this section deals with the fact that it is very important that
it remain in interstate commerce and be subject to FERC jurisdic-
tion.

Mr. SAWYER. Thank you for your latitude, Mr. Chairman.

Mr. BARTON. I thank the gentleman from Ohio. I am just sitting
up here basking in the glow of Commissioners saying they like
something in our bill very much. I was just really enjoying that
warm and fuzzy feeling. I'm sorry I was not quite on the ball here.

The gentleman from Oregon, Mr. Walden, is recognized for 5
minutes of questions.

Mr. WALDEN. Thank you, Mr. Chairman.

I want to look at Section 110 and ask the Commissioners about
the need to have FERC have jurisdiction for purposes of remedial
action to public utilities, co-ops and PMAs. How appropriate is
that?

Ms. BREATHITT. Mr. Walden, did you say 1107

Mr. WALDEN. I believe it was Section 110. Maybe I am off. I am
sorry. I am working off an old draft. It is the investigation of West-
ern wholesale market prices.

Ms. BREATHITT. Okay.

Mr. WALDEN. That may have been that was out.
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Ms. BREATHITT. Okay.

Mr. WALDEN. That was in the original draft. I am sorry. Let me
proceed then to this issue of just and reasonable rates because we
hear it a lot, and I am still trying to figure out how to define it.

" 1 know in real estate, that sort of thing, you have, you know,
willing buyer, willing seller to determine what the marketplace is.
How is just and reasonable defined, and where is it defined?

Anybody who wants to answer that, I would welcome it.

Mr. MaSsEY. It is defined in court decisions. There is a D.C. Cir-
cuit Court of Appeals decision called Farmers Union that we still
cite that in my judgment stands for the proposition that it means
either a cost of service rate or a rate that arises from a well fune-
tioning market that FERC is very attentive to and is watching very
closely.

Mr. WALDEN. Mr. Hébert, do you have any additional comment
on that?

Mr. HEBERT. Well, actpally it is defined in the case law, but I
will tell you as we have moved away from cost based rate making,
we will have to tell you the question of exactly what is just and
reasonable is something that is somewhat hard to define because
we have moved toward market based rates. That is, in fact, what
we have in the West.

So what we’re attempting to do at this point is to make certain
that there is not market manipulation, that there is not gouging,
that it is exactly what the price mitigation measure does, 24 hours
? day, 7 days a week, and we will continue that with a vigilant ef-
ort.

Mr. WALDEN. What assurance do we have to the north of Cali-
fornia, since your new proposal applies just to California, that this
balloon won’t get squeezed down there and we'll pay higher rates
outside of the California area because we’re all interconnected.

Mr. HEBERT. What we are trying to do through the 206 is some-
what mirror what we have done in California, but with certain ex-
ceptions. In other words, it is 7 percent in the WSCC as opposed
to 7.5 percent in California. When they are at 7 percent or below,
they will be subject to the price mitigation. They would be in a
must sell arrangement as well, fall under the same bidding cri-
teria, the same demand management style techniques, but they
would not be forced to sell into California, and they would not be
forced to be subject to the must sell when they were in an emer-
gexﬁ:y situation at 7 percent or below within that control area, as
well.

Because one of the very concerns that you have expressed to me
in previous hearings involving this Commission is, in fact, that you
do not want to suck the energy out of other States, providing it to
California, but if, in fact, they do bid down to California, they
would get the bid price and not be subject to the proxy price.

Mr. Massey. I think the answer to your question is that there
is no assurance that you will not be adversely affected. In fact, you
already are. Bonneville is talking about raising it rates by 250 per-
cent. The economic harm has already spread.

Mr. WALDEN. That is, I guess, my question, which is it sounds
like this may just protect California and shift the burden north,
but you are saying it does not.
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Ms. BREATHITT. Congressman, after our 206 investigation notice
is published in the Federal Register, we will set a refund effective
date 60 days hence. That would be about July 1 because it takes
approximately a week for what we did last Wednesday night to be
.-published in the Register.

Your protections will come into place on July 1 if we find in the
206 investigation, in the fact-finding, that we need to employ a
price mitigation plan in the entire West as well.

Mr. MASsSEY. May I comment on that, please?

Mr. WALDEN. Yes, please do.

Mr. Massgey. I have a slightly different interpretation. I consider
the 206 investigation that was just opened into the Western inter-
connection to be so narrowly circumscribed that I do not think ef-
fective price relief is going to be available.

You have to understand that we are only investigating trans-
actions of 24 hours or less that occur during reserve deficiencies of
7 percent. Any other time is off limits, and the refund protection
only applies to that narrow investigation.

If we were to receive comments that there was actually a broader
problem, which I think we will receive those comments, we would
have to issue another notice. There would be another 80-day buffer
window. So relief for a broader market would be pushed forward
because the refund effectiveness of the current order is very, very
limited.

Mr. WALDEN. Thank you.

Mr. BARTON. Has the gentleman concluded questions?

Mr. WALDEN. My time had expired, Mr. Chairman. Thank you.

Mr. BARTON. The gentleman from Pennsylvania, Mr. Doyle, is
recognized for 5 minutes.

We will allow Congresswoman KEshoo to ask questions, but after
all members of the subcommittee ask questions.

Mr. DoyLE. Thank you, Mr. Chairman.

Chairman Hébert, I just want to hear your thoughts about the
juxtaposition between FERC’s recent order and bill that we are
considering, the Electricity Emergency Relief Act. When you de-
scribe FERC’s order, you stated that this plan strikes an appro-
priate balance by bringing market oriented price relief to the Cali-
fornia electric market, providing greater price certainty to buyers
and sellers of electric energy, promoting conservation and simulta-
neously encouraging investment in generation and transmission.

If that is the case, do you think that congressional legislation re-
garding California is necessary?

Mr. HEBERT. I think the legislation that is before us has meas-
ures within it that will make additional supply available to the
people of the State of California through many measures. I men-
tioned the QFs. I mentioned the hydro facilities as well.

I think there are further measures that somewhat clarify what
our jurisdiction is, especially as to acquisition and change of venue
of assets. So I do think there are true benefits to the legislation
that coupled with the price mitigation order that we issued the
other day, price mitigation, the must sell, the bidding require-
ments, the demand side management techniques; I think all of that
taken together, yes, brings tremendous benefit to California if Cali-
fornia acts.
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Mr. DoyLE. Commissioner Breathitt, let me ask you a similar
question. Instead of asking you does California need this bill, let
me ask you does FERC need this bill. You have stated the FERC
has been looking for several years at finding market solutions to
“the wholesale electricity markets. If FERC had additional authority
outlined in the bill that we are considering, could the California sit-
uation been addressed by FERC in a more timely manner?

Ms. BREATHITT. Well, the bill requires us to do certain things,
such as come up with a clearing house for selling megawatts that
would come to the clearing house from a demand response, and
that would be a good thing.

You know, I would also like to see the bill give us siting author-
ity, but it does not do that at the present time. I think the bill is
positive. Some of its features will be more of the mid-range and not
immediately this summer, but it has got important features that
can help.

Mr. DoyLE. Thank you.:

Mr. Massey, let me ask you. You have mentioned that you think
it is a good idea for Congress to place all interstate transmission
under one set of open access rules. Can you provide us some in-
sight as to how the States feel about that proposal?

Mr. Massey. Well, if you mean all transmission, such as trans-
mission owned by municipals, rural electric cooperatives, TVA, I do
not know that the States object to that. I am not certain.

If you are talking about giving FERC jurisdiction over even bun-
dled retail transmission, I know that a number of States object to
that. There is a case pending before the U.S. Supreme Court right
now that should resolve that question.

Mr. DoyLE. Thank you.

Mr. Chairman, I yield back my time.

Mr. BARTON. The gentleman yields back his time?

We go to the gentle lady from California, Congresswoman Bono.

Ms. BoNO. Thank you, Mr. Chairman.

I thank all of the panelists for being here and apologize to you
for skipping out during your testimony, but I will take the written
versions home and read them tonight.

1 also went to the same meeting that George Radanovich and
Chris Cox attended with the Vice President.

I just wanted to say to Congressman Markey—he is not here—
he wanted me to sing back-up on that song for him, and he wrote
on here, “With apologies to the late John Phillips.” And I knew
John Phillips, and I can tell you he was no John Phillips when we
wrote that song.

Next time I will try to help him out.

I just want to state, and I submitted hopefully my testimony for
the record, I believe there are a lot of good components to this bill,
and there is a lot that we can do here. And I know my constituents
are looking for leadership from Washington, DC.

I specifically like the part in the bill where we do all we can to
encourage Federal facilities to conserve. I spoke with the Governor
on Friday, and he is really asking for all of the help we can given
in that aspect, and I would like to do what I can to help encourage
Federal facilities to conserve by up to 20 percent.



85

But my first question is for Chairman Hébert, and if either of the
two of you would like to also answer, please feel free. This is get-
ting off the subject of the legislation, but I would like to bring to
your attention an item which was a concern to me that I read in
vesterday’s Wall Street Journal, and it described a proposal to im-
pose a fee on electricity sales to reimburse generators.

Mr. Chairman, utilities in California are having a tough enough
time paying off their current bills, How could a surcharge help the
situation?

Mr. HEBERT. Well, we are not certain. That is why we are asking
for comment on it, and actually in seeking the comment on that
proposal, when we look at costs and how costs are going to be ex-
plained beyond a certain level, one of the things we have to look
at is credit risk.

So I think it is interesting in the entire debate when you look
at credit risk, the surcharge would probably do away with credit
rigk if, in fact, there is a surcharge.

If there is not a surcharge, there would probably be some type
of aglder in the cost justification on credit risk, and that is why it
is there.

I read the same article that you read. I had a conversation with
Rebecca Smith, who reported it. I asked her why in the world she
would be reporting on such a minuscule part of that entire order,
and she said it was something that got her attention. So we are
trying to answer that call, but that is why we are seeking com-
ments on it.

Ms. BREATHITT. Congresswoman Bono, I do not love that feature
of the order that we issued Wednesday night. Because it asks for
comment, and it was not ordered, I was, in the spirit of com-
promise, willing to vote the order out with that component.

Mr. Massey. Well, if they can’t pay the high prices that have
been charged so far, you wonder how they will pay the surcharge,
but we have asked for comment, and I have an open mind.

Ms. BoNo, Can any of you explain to me what that surcharge
would actually mean to the consumer on top of the 40 percent rate
increase they are already going to experience?

Mr. HEBERT. Again, I do not know. We are seeking comment on
it. I do not know. It was a question. You can look at it one of two
ways. You can either look at the credit risk, or we can loock at some
type of adder, whether or not there is a surcharge.

But the fact remains we will have to address it because it will
be an issue in cost justification. We are not saying there is going
to be a surcharge. We just want to put it out for comment to see
what the commenting parties tell us.

Ms. BREATHITT. I think there would be an impact on the con-
sumer. I do not know what it would be.

Ms. Bono. All right. Thank you.

And this proposed legislation, as well as your last order, depend
upon the State of California entering into an RTO. The Governor
has expressed fear that he could actually enter into an RTO in the
same timeframe that you are asking him to do. Can you comment
ondthat? Can we enter into an RTO in time enough to meet your
order?
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And I am sorry if this was asked earlier when I was out. So
okay. Thank you.

Mr. HEBERT. It is difficult for me to answer what can California
do when you are looking at three IOUs there. You are looking at

-the IS0, the leadership of the CPUC and the Governor's office.

I think the better question is: will they?

Can they? You bet, Will they? I do not know. I am just trying
to make that horse drink the best I can because I will tell you this.
If I do not solve Path 15, if I do not add infrastructure in the State
of California, not only when it comes to electric transmission, but
also when it comes to natural gas on intrastate and take away ca-
pacity, they will continue to be, your constituents, in the dark for
many years to come because you will not be able to get the supply
to them, period.

Ms. BREATHITT. Again, that was not my favorite feature of the
article, of the order, but 1 was willing to vote for it because I do
believe California should file its RTO application, and that is what
we were asking the California ISO to do, is file its application, and
then there is a process that the Commission goes through in deter-
mining whether their application meets our RTO characteristics
and functions.

We want that initial RTO filing.

Mr. MASSEY. I support a Western interconnection-wide RTO, but
that provision of our order seems to me to stand for the proposition
that the Commission will abdicate its responsibility to insure just
and reasonable prices in the short term unless California files an
RTO proposal by June 1.

I consider that to be arbitrary and unlawful.

Mr. HEBERT. One, that is not what we said, but I am tickled to
hear Commissioner Massey suggest, in fact, the order that Com-
missioner Breathitt and I voted out insures just and reasonable
rates, and, in fact, if they do not file an RTO, that will be taken
away from them.

That is the first time I have heard that, but I am glad that he
shared that because I think it is important.

Mr. Massey. Well, I am glad you want me to clarify. It is a mea-
ger and insufficient step toward just and reasonable rates, but the
Commission is saying we will not even do this if you do not make
the RTO filing.

I.think that is absolutely unlawful.

Mr. HEBERT. Let me also clear up one thing because you asked
could the State of California do it, and I told you I would suggest
the question is will the State of California do it.

1 have offered up three of the FERC’s best and brightest. We
have recently sent a letter over suggesting that General Counsel
Kevin Madden, Dan Larkamp, and Shelton Cannon has already
been made available to help them get that done. Sc I am willing
to help them help themselves.

Ms. BoNO. Thank you very much, Mr. Chairman.

My time has expired, and I yield back.

Mr. BARTON. I thank the gentle lady from California.

We now go to the gentleman from North Carolina, Mr. Burr.
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As soon as all members of the subcommittee have asked ques-
tions, we will let the gentle lady from the full committee ask ques-
tions.

Mr. BURR. I thank the chairman.

- And let me take this opportunity to welcome the Commissioners.

I did not give an opening statement. I thought there were plenty
of people here to do that, and with the chairman’s blessing I have
had so many opportunities to give opening statements on this, I did
not think I had anything else to contribute today.

In my absence though, Mr. Waxman mentioned the possibility or
the concerns that he had about clean air rollbacks. Mr. Massey, are
you concerned about clean air rollbacks?

Mr. MasseyY. If a couple of the provisions of this bill are inter-
preted in a way that there are clean air rollbacks without any sort
of consideration of environmental balance, yes, I am.

Mr. BURR. In October 1, 1998, you gave a speech sponsored by
the Energy Daily. It was a keynote address. I am sure it was a
good one. I have had an opportunity to read it. You referenced in
there to the price spikes of that year, that, for example, EPA an-
nounced last week a delay in the compliance date for NOx emission
reductions. EPA Administrator Carol Browner stated that the
delay was in response to the Midwest utility concerns about gen-
eration availability and reliability.

Was it wrong for her to do that, to delay that then?

Mr. MAssgY. I cannot remember the facts there. I stand by what-
ever I said.

Mr. BURr. Well, you said FERC must also better coordinate with
other agencies that have responsibility over the electric industry.
I know you think that better coordination is what regulators say
when they do not know what else to recommend, but here I think
it may make a difference.

For example, and quote, the fact is that in that price spike, as
we look back, and you wrote this speech afterwards or gave this
speech afterwards, you cited that as an important thing for EPA
Administrator Carol Browner to have done, and that was to delay
the NOx reductions.

Mr. MASSEY. Yes.

Mr. BURR. So it is not inconceivable that if we postponed or took
the current standards and said we are going to rely them, if you,
Governor, decide that it is an emergency would not be a bad thing.
It has been done before.

Mr. MAssSEY. If we just wipe them out, it would be a bad thing.
If it is done with some thought to providing additional power while
maintaining an environmental balance, I would support it.

Mr. BURR. You also are calling for price caps today, hard caps.
Let me just read you a couple of your statements out of that
speech, if T could. You said some called for the Commission to im-
pose price caps. “I do not believe this largely self-correcting price
spike demands such a drastic measure. I would feel differently if
spikes had not been corrected. As a general matter, however, it is
much more preferable for market participants to get real price sig-
nals. Price signals are necessary to attract new generation to the
market.”

Mr. Massgy. Right.
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Mr. BURR. Now, how can you be for hard caps and at the same
time yeu refer to in your six points the need to attract the financial
markets to build the generation which we know we need in this re-
gion?

Mr. Massey. Congressman, I am smarter now than I was 3 years
ago. I think that there is withholding in the California market, and
one of the ways to stop it is to eliminate any incentive to withhold.

Mr. BURR. You also went on in that speech to say price caps
could stifle new generation.

Mr. MasSSEY. I am smarter now. I think the price caps should be
temporary. I do not think it should be permanent. If the problem
is withholding of generation, I think the price cap can bring that
withheld generation into the marketplace, and No. 3—

Mr. BURR. But is this a permanent problem or is this a tem-
porary problem that we are in?

Mr. MAsSSEY. It has been permanent for the past 11 months. The
spike in the Midwest market lasted a couple of days and self-cor-
rected. This has gone en pretty much for 11 months without
change.

Mr. BURR. Let me go on in your speech, if I could. “I have no in-
terest in turning back the clock. I do, however, strongly favor turn-
ing the clock forward. My preliminary conclusion is that the events
of last June underscore the importance both of accelerating our pro
compet’itive policies at the Federal level and accelerating retail
choice.”

é do not think I have heard you an advocate of retail choice
today.

Mr. MassEY. No, I feel like I am smarter now than I was 3 years
ago. I have changed my mind about that. I would not push retail
choice on the States. If my agency is willing to assure just and rea-
sonable prices, I think States will move to retail choice, but right
now I do not think they have confidence in us in doing that.

That is my opinion. -

Mr. BURR. What has changed since the summer of 19987 What
has increased your knowledge?

Mr. MASSEY. An absolute unmitigated disaster out West that is
causing untold economic harm, Bonneville proposing to increase its
rates by 250 percent.

Mr. BURR. What is the reason for it?

Mr. MAsseY. There are a lot of reasons. One reason is not
enough generation. Another reason, in my judgment, is withholding
of generation. Another reason is not enough transmission. A final
reason is not enough demand responsiveness in the marketplace.

Mr. BURR. Did you know there was a generation shortage in Oc-
tober 1998 when you gave this speech?

Mr. MASSEY. A generation shortage in California?

Mr. BURR. Yes, sir.

Mr. MaAsSEY. No, sir, I did not.

Mr. BURR. You had no idea that there was a generation short-
age?

Mr. MassSEY. I do not think there was one. It short of appeared
last May or June.

Mr. BURR. Well, I would challenge you——

Mr. Massey. Well, the prices——
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Mr. LARGENT. Would the gentleman yield?

Mr. BURR. I would be happy to yield?

Mr. LARGENT. I know for a fact that some authorities from EIA
were out talking to Governor Gray Davis over 2 years ago about
the looming generation shortage that they have in California. Now,
how did EIA know that but the Commissioner at FERC would be
totally unaware of that? That is incomprehensible.

Mr. Massey. Well, it is a matter of opinion. When the Commis-
sion issued its report on the Midwest price spike, we cited a 35 per-
cent reserve margin in the Western interconnection. It was the
most generous of any interconnection in the United States.

So I think, frankly, a lot of this has caught my agency by sur-
prise.

Mr. LARGENT. Well, if the gentleman would continue to yield.

Mr. BURR. I would be happy to.

Mr. LARGENT. We are in a situation where California’s growth
rate over the last 10 years has been, you know, double digit at a
time when their actual capacity to generate electricity has declined.

Now, how would you not anticipate a generation shortage in the
State of California as a FERC Commissioner? That is——

Mr. BARTON. The gentleman’s time has expired. We will let the
Commissioner answer this question, and then we are going to have
to go to Mr. Pickering.

Mr. MasseY. Well, I do not know that any Commisgsioner at the
agency—and there have been five of them—appreciated the nature
of the problem. Nobody came to us that I am aware of with any
evidence of it.

In fact, there is a whole lot of interest, it seems to me, in hang-
ing this noose around Gray Davis’ neck, and perhaps he has made
mistakes, but a lot of those years were during a Republican Gov-
ernor. You know, I do not want to be partisan about this, but——

Mr. LARGENT. Good.

Mr. MassEY. [continuing] this is not all his problem.

And, frankly, I think recently he is doing quite a good job of try-
ing to negotiate long-term contracts. He has a new demand re-
sponse program, and they have raised rates. In order to pay for
these wholesale costs, they would have to quadruple the rates, and
they did not do that, but they raised them by 50 percent.

So I think they have done their part, and I think my agency
should do its part.

Mr. BarTon. All right. We are going to go to Congressman Pick-
ering for 5 minutes.

Mr. PICKERING. Mr. Chairman, thank you.

You know, our purpose here today is not to blame a scapegoat,
but to learn from previous mistakes and try to solve the problems
that face California and the West, but it is really a national prob-
lem because what happens in California and the West affects all
regions and all of our country’s economy.

Let me set the stage a little bit better and put it in context as
far as learning lessons. I think one of the reasons we are here
today is because a public policy was adopted that was in conflict
or in contradiction with different elements of that public policy.
They tried to reconcile mutually exclusive priorities or purposes in
publie policy.
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For example, you deregulate wholesale, and you cap retail. You
make an assumption that we will keep out any new generation, as
Mr. Largent was saying; that even though our growth is double
digit, that we will not need a higher growth of generation and
-power supply capacity.

All of those things were in conflict and contradicted itself in pub-
lic policy objectives, and today we find ourselves where we are. And
so we do not want to repeat that mistake.

But what I am hearing from you and from others seems to follow
that same path of inherent contradiction and conflict, and so 1
want you to help me walk through your logic so that we can try
to avoid those types of mistakes.

Earlier you said we should have price caps, and in response to
Mr. Largent, you said that will free up generation that is being
withheld from the market in hopes of a higher price. Is that your
position?

Mr. Massgy. Yes, if you believe that economic and physical with-
holding is a problem, that is a solution.

Mr. PICKERING. But then you came back, and he asked you a sec-
ond question. Would that be a disincentive for new generation to
address the problem you just raised of lack of general and supply
in the market, and you had a second part. You said if it is tem-
porary.

Now, when you combine the first part of your answer with the
second part of your answer, it is in conflict. It is in contradiction.
One is have a price cap that will free generation to go into the mar-
ket, but then you back end it with it being temporary. The tem-
porary increases the incentive not to go into the market, to with-
hold until the price cap is removed and the price is higher.

Isn’t that logical?

Mr. MasseY. I do not think they would withhold for 2 years. 1
am talking about withholding from 1 day to another or 1 hour to
another. I think a price cap would——

Mr. PICKERING. But then 2 years, but with no guarantee that
that might not be temporary, wouldn’t you then be a disincentive
for new generation?

Mr. MassgeY. Let me argue this. The biggest disincentive for new
generation is if this market self-destructs this summer and the
State of California condemns all of the generation and just buys it
because they feel like they have no other choice to solve this prob-
lem because we have not helped them. That is the biggest disincen-
tive to new investment in generation that I can see.

Mr. PICKERING. Which is the greater economic harm, high prices
or blackouts and loss of reliability?

Mr. MASSEY. Oh, they are both horrible problems.

Mr. PICKERING. Have you done, has the FERC done any study of
which is worse, blackouts or prices?

Mr. Massgy. I think it depends on how deep your pockets are.

Mr. PICKERING. Let me—yes.

Mr. MasSSEY. For some users that have a lot of money that want
high reliability and are willing to pay any price; they are desperate
for it; maybe they are less concerned about high prices, but the av-
erage consumer is very concerned about it.
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Mr. PICKERING. Let me ask what is the best public policy way to
encourage conservation. Is it through government mandate or
through pricing?

Mr. Massgy. It is through allowing the consumer to see a just

and reasonable price.

Mr. PICKERING. If it goes above that, you keep the price artifi-
cially low as California has done through this crisis. You do not re-
duce demand, and you continue to have the high demand, which
then leads to the rolling blackouts.

Mr. MassgY. Yes, and when you throw

Mr. PICKERING. And the shortages. So if you have a higher price,
don’t you accomplish the conservation and efficiency public policy
objectives?

Mr. MasseY. Oh, sure. You can have a price that is high enough
to put half of the economy out of business out West, and you save
a lot of power. I do not know what that accomplishes.

Mr. PICKERING. Well, if you do not have conservation and effi-
ciency, what does a blackout and loss of reliability do?

Mr. Massey. Oh, I think it is a very serious problem, but it
seems to me that Congress has determined that prices at the
wholesale level shall not exceed a just and reasonable level, even
if an unjust price would encourage more conservation. Congress
has said you cannot go there.

So the limitation is a just and reasonable price. We saw what
happened when residents of San Diego were thrown onto the spot
market. There was an absolute political revolt. So there is a polit-
ical element to electricity that cannot be avoided. Prices have to be
reasonable.

Mr. PICKERING. And if they are artificially low, what happens?

Mr. MaAsseEY. Consumers use too much of it.

Mr. PICKERING. We force bankruptcies.

Mr. Massey. Consumers use———

Mr. PICKERING. We force rolling blackouts. ,

Mr. MAsseEY. Consumers use too much power. They are not sup-
posed to be artificially low. They are supposed to be just and rea-
sonable.

Mr. PICKERING. But haven’t they been artificially low?

Mr. MassgyY. It depends on how you measure it. If you are argu-
ing that California should have flowed through all of these high
wholesale prices, they would have had to triple or quadruple rates.

Mr. PICKERING. Mr. Massey.

Mr. MassEy. I would not have done that if I would have been a
local official.

Mr. BARTON. This will have to be the gentleman’s last question
of this round.

Mr. PICKERING. Sure. But it seems to me that as we try to help
California and the West, again, in contradiction and in conflict, you
on one hand say save California on price. Do not mess with Cali-
fornia on supply, and as long as you take that position, you are
going to have a contradictory and failed policy, and the outcomes
will not be good for the region or good for the country.

Thank you, Mr. Chairman.

Mr. BArTON. I thank the gentleman from Mississippi.

The gentleman from Arizona, Mr. Shadegg, for 5 minutes.
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Mr. SHADEGG. I thank you, Mr. Chairman.

Let me start, Mr. Massey, with you since everybody is focusing
on you for the moment. You said that you applaud Section 101 and
102. Those are the two sections that deal with—one is the market

‘50 that you could buy megawatts basically.

Mr. MassgyY. Right.

Mr. SHADEGG. You believe both of those are productive sections?

Mr. MAsSsSEY. 1 do, yes.

Mr. SHADEGG. Okay, and they will, in fact, enable there to be
more power to be sold to those who, in fact, need it this summer
and would be helpful?

Mr. MasseY. I think they will, yes, if we can get them imple-
mented quickly. I think they are good provisions. I would apply
them all across the country.

Mr. SHADEGG. Okay. You also said that you favor the siting au-
thority that is granted in the legislation to FERC.

‘Mr. MassEY. I do not know that there is any siting authority for
FERC in the legislation. For transmission, I would~——o

Mr. SHADEGG. Yes, for transmission.

Mr. MasseY. [continuing] favor granting FERC siting authority
overhinterstate transmission. I agree with Commissioner Breathitt
on that.

I do not think that would help much for the summer, but as a
long-term matter, it is a good idea. ‘

Mr. SHADEGG. With regard to the section of the legislation which
allows a Governor to waive certain environmental requirements in
order to meet this crisis, I believe you said you did not think there
was anything wrong with that provision. However, you thought
there cught to be language in there that requires a balance to be
struck with regard to environmental impact.

Mr. Massey. I do. It seems to me that the way the section is
drafted right now, the only issue is providing as much power as
possible, and I would be worried about the environmental impact
of that. I think there ought to be a reasonable balance.

Mr, SBHADEGG. So you would favor amending that section or add-
ing language to that section which just requires some sort of envi-
ronmental balance?

Mr. Massey. I would require reasonable environmental balance,
yes.

Mr. SHADEGG. I want to go back to a point that Mr. Pickering
was focused on. You said that price caps will stop withholding and
take away any incentive to withhold. First of all, I would like to
go with this issue of withholding.

Isn’t the largest problem with withholding in terms of the cur-
rent situation at least, or wasn’t it when they were operating the
galri)fornia law, the fact that it commanded the use of the spot mar-

et?

That is, one way to deal with withholding is to require or to
allow the purchase both of shori-term and long-term contracts, but
the California law essentially commanded the use of only the spot
n%)arket, which encouraged the 1-hour withhold that you are talking
about.

Mr. MassgEy. That is true. Yes, I think that was a mistake. I
wish I had never voted for it 4 years ago.
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Mr. SHADEGG. Going back to this issue of a price cap would stop
withholding, let’s say you are a producer, and you have been told,
well, there is a temporary price cap on power coming out of your
plant, but it is going away. It is going away in 2 years, I guess is
‘what you favor.

The first question I have, and we may disagree about this, I do
not know how you can convince business that, in fact, that price
cap is temporary, but let’s assume you do. Let’s assume you say to
a producer, “Well, this price cap is only going to exist for 2 years.”

Let’s say that producer says, “You know what? We have got some
deferred maintenance on this plan. We could shut it down for the
next 6 months or we could shut it down for the next 2 years and
do this maintenance now, or we could sell its power only at a
capped price and get that work done. That way a year and a half
after that, if it takes 6 months to do that maintenance, we will be
out from under the price cap.”

Wouldnt a price cap encourage withholding, as you use that
term for, for example, that kind of maintenance?

Mr. Massgy. If it was necessary maintenance that needed to be
done, that can be done now. If it is make-up maintenance that does
not really need to be done, it is just done to drive up the price, I
think a cap would make that less likely.

Mr. SHADEGG. But you follow my point. Let’s say you have main-
tenance that can be done any time in the next 5 years or let’s say
you have environmental additional clean-up equipment that you
can add, and you can add it any time in the next 5 years.

If you have a price cap for a period of 2 years and you say to
yourself, well, I can do this maintenance now or I can do these ad-
ditional environmental clean-up installations now. It will require
me to shut my plant down for a period of time, or I can do it later.
I can put it off for 3 years because maintenance does not nec-
essarily always get done the day it ought to be done.

Wouldn’t a price cap encourage, contrary to your statement about
it would incent people not to withhold; at least under that example
it could incent or encourage people to withhold, couldn’t it?

Mr. MassEY. I am willing to concede that it possibly could, but
I would build into it sufficient profit so they would want to run.

I also think that the generators know that this dysfunctional
market cannot last forever.

Mr. SHADEGG. Well, now, wait a minute.

Mr. MassEy. I think the bigger problem for them is this market
is self-destructing, and I think more stability and pricing is what
we need.

Mr. SHADEGG. I guess I do not understand. You used that phrase
a moment ago, and I wrote it down. “This market is self-destruct-
ing.”

I do not know how this market self-destructs. You have got peo-
ple out there that want electricity. They are going to need it this
year. They need it this summer, and they are going to need it next
summer, and they are going to need it the summer after that and
the winter after that.

I guess I just do not quite understand that.

Mr. MassEY. Well, can I tell you what I think?

Mr. SHADEGG. Sure.
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Mr. Massgy. I think it self-destructs if out of frustration the peo-
ple of California are so frustrated with prices of this summer that
they simply condemn all of the generation and buy it and turn it
into one big, municipal authority, and they have now passed a

. power authority bill in the legislature that would allow them to do
just that.

Mr. SHADEGG. So the market is dysfunctional, but we could have
it self-destruct?

Mr. MASSEY. Sure, absolutely.

Mr. BarTON. This will have to be your last question of this
round.

Mr. SHADEGG. If that is true, then I want to ask Mr. Hébert. I
view this as not a price problem. It is a price problem in part, but
I view it as a supply problem, and I actually would like to ask you,
Mr. Hébert, and then maybe both of the other Commissioners to
give them a chance to comment.

One, the first question I have is: what do you think a statutory
price cap put into law by the Congress will do with regard to
incentivizing or not incentivizing production to get us out of this
problem in the long run? That is No. 1.

And then No. 2, I would like to ask all three of you. It appears
there is a divide here pretty clearly. Some of us think price caps
will not solve the problem. Others think price caps are the only
problem. I would like you each to give me your opinion on whether,
assuming that price caps are not in the bill, and they are not in
the bill right now; statutory price caps are not in the bill; are we,
in your opinion, better off to pass the legislation or are we better
off to just let it die because we cannot resolve this divide on the
issue of price caps?

Mr. Hébert, if you could answer the first question.

Mr. HEBERT. I think obviously there is tremendous benefit to get-
ting some of these provisions in this legislation out. Specifically I
have talked about the QFs. That is a great opportunity to get some
short-term capacity to the market to keep the lights on in Cali-
fornia.

Specifically, the hydro facilities as well clears that up. I think
that moves us in the right direction.

1 identified it in my opening statement. I will stick to that. I
have not changed my mind, but as to the price caps, whether or
not they incentivize production and what benefit they bring or
what detriment they bring, let me resolve it with five different
points.

One, let me clarify when it comes to J&R whether or not price
caps are or are not and what Congress has and has not done. Con-
gress has not told this agency what to do on J&R. The courts have,
and they have given us great discretion. I think it is important you
know that that was wrong.

It is correct to say that the courts have given us great discretion
to balance, to provide the balance so that we do get this adequate
supply, so that we do have choices in the future, so we do not have
people going dark like we do right now based on the fact that we
have not had an energy policy in this Nation for the last couple of
years.
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Second, price caps. Temporary. Well, if you want to know what
effect temporary price caps have, the retail customers and the utili-
ties in the State of California because they had temporary retail
caps for over 2 years.

.- And guess what. They have since decided they were wrong, and
it has destroyed their market.

Next point, price caps. What happens when you issue a hard
cap? What did California do when they had the cap previously? We
know what they did. They made people like Congressman Walden
upset in Oregon because it sucked energy from their State because,
quite frankly, California went out of market to get everything else
above the cap.

Fourth point, price caps. As Chairman of this agency, and I am
proud to say the majority of this agency has not been comfortable
telling the American people, quite frankly, that we know in Wash-
ington, DC what price at which they should turn their lights off.

You know, the American people are intelligent people. They can
make their own decisions, and I would rather allow them to keep
the lights on as opposed to telling them there is a price at which
we say you must go dark.

Last point. They want a price cap in California? They have got
a Governor. He can say, “There is a price at which we are not will-
ing to pay,” and take it somewhere else. They can have a price cap.
They are going to have to make that choice, and I would be willing
to bet you that the people of the great State of California will not
make that choice.

Mr. SHADEGG. Well, you answered that question. On balance, you
said the legislation is better.

Mr. HEBERT. Absolutely.

Mr. BarToN. Than the absence of legislation.

Either of the other two?

Ms. BREATHITT. Yes, you asked me.

Mr. BARTON. Briefly. One question has taken an additional 5
minutes for an answer.

Mr. SHADEGG. But we just have to let these witnesses answer,
Mr. Chairman. That is only fair.

Mr. BARTON. I know. We are all ears.

Ms. BrReaTHITT. Congressman Shadegg, we did institute price
controls on Wednesday night. I hope they do not have a detri-
mental effect, but I thought it was very important that we institute
price controls on Wednesday night.

They are not cost based. They are not cost based, hard price
caps, but they are price controls, and I believe they will be effective
without disincenting generation. I have not heard if generators
think that it will decrease new entry into the market. I hope it
does not, but I think the price controls that we approved and will
employ possibly all over the West will be effective.

Mr. SHADEGG. Your view on the final passage of the bill? Is it
a net gain?

Ms. BREATHITT. I think it is a good bill. I offered some comments
on several of the features, and I am sure you will go over those
again. I think the bill is good.

Mr. SHADEGG. Commissioner Massey?
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Mr. Massey. Well, my view is that effective price mitigation is
the most valuable thing this committee could do, and without it, I
think there is a major defect in the legislation,

Mr. SHADREGG. And without it you would not pass this legislation?

Mr. MASSEY. Are you asking me to put myself in the position of
a Member of Congress? Am I a Republican or a Democrat?

Mr. SHADEGG. That is your choice, but you know, just your ad-
vice to us. Assuming we cannot resolve that issue, is it better to
pass this bill and do what we can do or is that not worth doing?

Mr. MASSEY. There are some valuable features in this bill, but
I would not purport to put myself in a position of a Member of Con-
gress and answer that question.

Mr. SHADEGG. Fair enough. All right.

Mr. SAwYER. Mr. Chairman, T just wanted to add as a matter of
record, given the earlier conversation here, that we down at this
end of the table have conferred, and it is our conviction that any
resemblance between whatever it was that Ed Markey was singing
and anything that John Phillips ever wrote is entirely coincidental.

Mr. BARTON. We appreciate that elucidation.

We are going to go to Congressman Boucher to start the second
round. When Congresswoman Eshoo comes back, whatever the
order we are in, we will let her go since she had to go do an inter-
view.

So Congressman Boucher.

Mr. BoucHER. Well, thank you very much, Mr. Chairman.

I would like to return to a conversation about some of the provi-
sions of the order that the FERC entered last Wednesday, which
is directed to wholesale prices in the Western States.

And, Mr. Massey, let me begin by asking you if, in your opinion,
there is any justification for the provision in the order that says
that even the limited mitigation of prices that the order provides
will be conditioned upon the willingness of the California Inde-
pendent System Operator and the three investor owned utilities in
California to file a plan with the FERC by June 1 that would bring
California into a regional transmission organization.

Is there any justification in your opinion for conditioning even
that limited relief on the willingness of California to join an RTQ?

Mr. Massey. 1 support California joining an RTO, but I do not
support a condition in our order that says we will not even take
modest steps toward insuring just and reasonable prices in the
short term unless they make an RTO filing that only has impact
in the long term. I consider that to be arbitrary and irrational.

Mr. BoUCHER. Mr. Hébert, why is that provision in the order?
You have heard Mr. Massey say that even if California were to
begin to take the steps by making this filing on or before June 1,
that would bring California into an RTO. The effect of California
being in the RTO would not begin to be felt in terms of market con-
ditions and pricing for a long time into the future.

And what we are dealing with in your order is really a short
term circumstance, and that is the energy emergency that exists
now. So why have you chosen to condition price mitigation on the
willingness of California to announce entry inte an RTO?

Mr. HEBERT. I would insist that over the past few years I have
been having a continuing conversation in that what has brought us
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to this point is that so many people continually say, “Why are you
doing this because it is a short-term measure that we are looking
to take, and we do not want to look at long-term measures?”

But when you do not look at long-term measures, you get what
happened in California. You do not get adequate supply. You do not
get the availability and the opportunity to move that supply. You
cannot segregate out transmission from generation.

We have supply problems in that there is not enough supply
sited within the State of California, but we also have transmission
problems in that you cannot move it adequately so that consumers
get better and lower prices and their lights do not go out.

We have got to solve the problem now. I have made certain that
they have got the resources available by giving them three of the
best and brightest at the Federal Energy Regulatory Commission
to help them. If they want to file this, they can get it filed.

We are willing to help them, and they need to file it for the ben-
efit of the consumers of California.

Mr. BOUCHER. Okay. Mr. Massey, let me explore another subject.
As you noted in response to a question previously, the price mitiga-
tion provisions in the order are only applicable for transactions
that have a duration of 24 hours or less, and longer term contracts
are not subject to the price mitigation provisions.

Is there any information available to you or was any information
presented to the Commission as it was examining this matter that
would indicate whether the majority of the withholding that is
causing the overcharges in the wholesale market to take place with
respect to the transactions of 24 hours or less, or whether the ma-
jority of the withholding took place with regard to transactions of
24 hours or more?

Mr. MasseY. I do not think the evidence is certain on that point.
I supported an investigation in the Western interconnection that
would be much broader based, with a potential refund obligation
that is much broader based, because I think especially in the West
as a whole, we do not have enough information to make that deci-
sion right now.

The mitigation plan is focused only on the California spot mar-
kets, the last minute markets, and there is certainly a lot in the
record to indicate that at least with respect to those markets, there
has been considerable withholding.

Mr. BOUCHER. So you would agree that there is a significant de-
fect in the order, that it does not cover transactions that are for
the duration of more than 24 hours?

Mr. Massey. I do think that the Commission needs to inquire
into longer transactions. I know for a fact that in the Pacific North-
west, for example, a lot of the transactions that are causing the
high prices are much or for longer terms than 24 hours.

Mr. BOUCHER. Let me ask you one other question. Because of the
various defects in the order that we have discussed previously, you
have recommended to the committee that we approve legislation
which would address the problem of wholesale power pricing and
impose constraints on overcharges, and I would like to ask you if
you are prepared to recommend to us a formulation that we should
adopt for that kind of price mitigation.
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The Commission has chosen to use a test that involves the costs
that are associated with the most inefficient generator that is actu-
ally called into service. Would you recommend that we take an ap-
proach such as that and simply apply it across the board without
the kinds of limitations that are in the FERC order, or would you
recommend that we use a formulation that involves the actual
costs that are incurred by each generator that is called into serv-
ice?

Mr. MassgY. That would be my——

Mr. BOUCHER. So should it be cost based for each generator or
a cost based on the most inefficient generator?

Mr. MasseY. The cost for each generator on a generator-by-gen-
erator basis plus a reasonable profit would be my preference. There
are a lot of ways to skin this cat. I also am concerned about the
high gas prices, and as long as the prices in California for natural
gas are so high, electricity prices may stay higher than they should
be even with that kind of price cap because a lot of the generators
are natural gas fired. So that is a separate problem before the
Commission right now that we need to address as well.

But my recommendation would be a generator-by-generator cap
that allows them to recover their cost plus make a reasonable prof-
it. I would not apply it to new generation, and I would limit its du-
ration.

Mr. BOUCHER. What duration would you limit it to?

Mr. MAssEY. I would limit it to 18 months to 2 years, I think.

Mr. BOUCHER. Thank you very much, Mr. Massey.

Thank you, Mr. Chairman.

Mr. BARTON. The Chair would recognize himself.

Before I ask some questions, I want to just make a general state-
ment about the environmental aspects of the bill. There has been
some concern that they would be detrimental to the environment
in the States that issue those environmental waivers. I would point
out that in order to get into the environmental section of the bill,
the State first has to declare a general electricity emergency. Then
the State has to ask for specific permission to take specific actions.

In most cases those specific actions are for a limited amount of
time, and in some of those cases, it's only when there’s a Stage 3
emergency, and in every case the environmental sections of the bill
are suspended. They are not repealed, and in most cases they have
to be made up at a later date.

So if there is concern about negative environmental impact, I
would say that we have gone to some length in drafting the bill to
try to give as much authority as possible and discretion as possible
to the State and the State agencies, and even then it is for specific
periods of time, and it is a suspension, not a repealing.

The first question is to you, Commissioner Massey. You said sev-
eral times in answer to other questions in the first round that you
feel like the State of California may decide this summer to do the
equivalent of nationalization of the power generation in the State
of California.

I did not take a lot of economics, but I did make As in the
courses I took, and it would appear to me that before they national-
ized or “statized” 42,000 megawatts, that they would just decide to
build the marginal capacity because you would only have to build
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four or 5,000 megawatts, and it is who controls the marginal unit
of supply, not the totality.

So if, in fact, the State decides that the private sector cannot de-
liver, why wouldn’t they just go out and build 4,000 megawatts as
opposed to buying 40,000 megawatts?

Mr. MasseEY. I am not saying they will make a smart decision.
I think out of frustration, they may overreact.

I think there is a great deal of frustration that the prices are so
high, the economic bleeding is so great, and not enough is being
done about it. So I think there is a good chance that the public will
rise up and try, through an initiated act, to take control of the situ-
ation.

I do not claim that that would be a good decision, but I think it
is a very realistic possibility.

Mr. BARTON. Well, I am not a resident of the Golden State, and
I have followed this now for quite some time, and I would be very,
very skeptical that they would try to buy the power generation,
just from a cost standpoint.‘There are other options that are avail-
able.

Plus you would have to approve it. The Commission would have
to approve it.

I want to ask the Chairman a question. Again, this goes to some
things that Commissioner Massey has said in answer to previous
questions. He is of the opinion that there might be private sector
generators that are withholding power from the market, or have
withheld power from the market in the past to manipulate the
price.

I know there have been some pending investigations, and I am
not going to ask about that. My question is: do you have any evi-
dence that there are currently generators of power in the California
market that are either currently withholding power, or planning to
withhold power for this summery?

Mr. HEBERT. We are continuing to be vigilant in looking for what
might be defined as gouging or market manipulation or physical or
economic withholding. That is what the price mitigation order is,
in fact, about, the must sell requirement, bidding requirements, the
outage alerts, the filing on a weekly basis by the ISO.

Those mechanisms will prevent the economic and the physical
withholding, and I can assure you as we are looking at December
and November of this previous year, as we looked at the months
previous to now, and as we are going to look once we have this
order in place and effective, if there is gouging or if there is market
manipulation, we will be vigilant. We will ferret it out, and we will
make sure we act at the FERC appropriately.

Mr. BARTON. Well, let’s assume for debating purposes that Bar-
ton, you know, Barton Gouger, Incorporated has got a power plant
in California, and I am consciously trying to manipulate the mar-
ket. Okay? 1 am very unscrupulous, and I broadcast that I am
doing it. I mean, I do not even try to hide it.

What steps can the Commission take to prevent me from oper-
ating in that fashion?

- Mr. HEBERT. Well, what we have done previously and what we
have the ability to do actually is to eliminate market based rates.
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We can issue refunds. We have got the effective date here where
we can move forward with that.

Mr. BARTON. So if somebody is really trying to do that, the Com-
mission can take steps to prevent it?

Mr. HEBERT. We are, and we are looking for it, and if we find
it, 24 hours a day, 7 days a week, any time regardless of what mar-
ket it is in, we are going to act appropriately.

Mr. BARTON. Okay.

Mr. HEBERT. That has not been done before because, quite frank-
ly, we have not had the must sell requirement before. You haven't
had the bidding requirements before. These are new provisions.

Mr. BARTON. My last question to Commissioner Massey, who re-
serves the right to change his mind. You have been generally in the
last several years opposed to price caps. Congressman Burr alluded
to some statements that you have made, but like all American citi-
zens, you can change your mind, and you have changed your mind.

But if, in fact, it is your opinion that price caps are necessary,
what is so different about a price cap as opposed to a buy cap that
the State of California has right now? They can just refuse to buy
anything above a certain price. They are basically the sole buyer
of power in the State of California. I am sure there are exceptions,
long-term contracts, but generally any power that is being pur-
chased, the State of California is purchasing it.

So why can’t the California PUC or the Energy Commission or
Los Angeles Water and Power Department just say, “We will not
pay any more than $250”?

I mean, what is the difference in a buy cap, which the State has
the authority right now to impose, in some sort of a legislative
price cap.

Mr. MASSEY. A buy cap would apply only to the California mar-
ket. If the sellers weren’t willing to sell at that price, they'd just
sell elsewhere.

Mr. BARTON. Well, but then you would have the same problem
with the price cap. It would only apply to—

Mr. MassSEY. No, you would apply it to the entire Western inter-
connection. They cannot sell anywhere else. It is applicable in the
entire interconnection.

Mr. BARTON. But then if you are logical, in order for that to
work, you would have to apply it to the whole country.

Mr. MassEy. Just apply it to the Western interconnection. There
does not appear to be that type of serious problem in the whole
country. The price in the PJM market when it has been hovering
at $300, $400 an hour in California has been about $40 to $45.

But, yes, I think what I have learned over the last 3 years is that
electricity markets are delicate, and when they get out of control,
the transfer of economic wealth is just like that, and my agency
needs to step in and be a tougher cop on the beat. That is what
{ have learned.

Mr. BArRTON. Well, I understand that. I am not opposed to tough
cops on the beat, but by your own answer to that question, if a buy
cap would not work because it was only in California and so you
have to go regional, a price cap will not work. So you have to go
regional, and you are back where we were. People are not going to
put power into the market.
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And that does not do anything to generate new power supplies,
which is the long-term solution to the problem.

Mr. MAssEY. Well, I think they would if it was a temporary cost
based cap that could get us through the next couple of years. There
have been a couple of generation companies that have advocated it
recently, saying the market is unstable, and we need it to stabilize
the market. It is not just a radical left-wing idea.

Mr. BARTON. I have not used the phrase

Mr. MASSEY. No, no, no.

Mr. BARTON. [continuing] radical left wing.

Mr. MAsSEY. No, no, you have not.

Mr. BARTON. Nobody from Arkansas can be radical and left wing.
I mean just by definition.

Mr. Massey. Well, one of my friends called me and told me it
was radical and left wing.

Mr. BARTON. Maybe he or she

Mr. MASSEY. But, no, you have not said that. In fact, it is a very
reasonable idea when the price is not just and reasonable, and in
fact, it is the law of the land.

Mr. BARTON. Well, my time has expired.

We are going to go to the gentle lady from California for her first
and second round. We will give you 10 minutes.

Ms. EsHoo. Thank you, Mr. Chairman, again, for extending the
legislative courtesy to a member of the full committee who is not
part of your subcommittee.

Thank you to the Commissioners and to the Chairman. Welcome,
Commissioner Breathitt. It is nice to meet you. We have met with
Chairman Hébert before and have met Commissioner Massey.

Let me just comment on my colleague, Representative Walden'’s
question earlier about how does one recognize just and reasonable.
It reminds me of the story of the question that was asked of I think
it was Justice Douglas. How do you know something is porno-
graphic?

And he responded by saying, “I know it when I see it.”

So when you see utility bills, Congressman Walden, you know
that those rates are not just and reasonable.

I also think that it is important to state for the record that the
courts have held, the counts have held in our Nation for over 60
years and upheld the defined term. So this is not something that
is vague. This is not something, a term that has just come up with
the looming crisis and now the established crisis in California and
the Pacific Northwest.

I think that it would be well for members to have their staffs go
back and do some research on this because the Federal Power Act
has been around since 1935, and there are many, many court cases
that have held this.

If I have time left, after being here for over 4 hours, then I will
yield to you, but I wanted to make those observations.

My first question deals with this whole area of just and reason-
able. Obviously much attention was paid to the refunds that the
FERC ordered for February and March, and what I am really con-
cerned with because constituents have asked this. This made big
news out on the West Coast. What I am concerned with is that
these refunds, No. 1, only dealt with transactions—and this has
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been brought up over and over today, but I still think it is worth
going back to—that it only dealt with transactions that occurred
during Stage 3 alerts, which means that it only caught about 2 per-
cent of suspected overcharges.

I would like to know from the chairman or any one of the mem-
bers, perhaps the chairman, what is the status of refunds today.
Who has been paid, and who is disputing the order? And of the
$124 million—1 think that is the correct figure—in refunds that the
FERC ordered, how much has been returned to the utilities.

I have another question on the heels of that because the chair-
man just said earlier about we are doing and will do in the future
everything we can to pursue people that are gouging. Why would
we have confidence in a statement about the future if, in fact, there
is not full confidence of the FERC securing and making good on the
order that it set forward on the overcharging and gouging?

My second question is: why is it preferable for FERC to allow
generators to overcharge and then order refunds? I mean, it seems
to me that it is a policy that is really on its head. Wouldn't it be
more sensible to set forward something that is concrete, something
that can sustain itself that is predictable on a cost of service based
rate so that consumers will not be saddled with unnecessarily high
rates, and that all parties will understand the rules of the road?

My third point is really more of a query to see. I know you are
smiling, sir, but we know that if we do not get out questions out
that time runs out when the answers are given. So I would rather
gﬁt my questions out, and then you will be given time to answer
them.

As you know, under California’s restructuring plan, the investor
owned utility, the IOUs, were required to sell off their hydroelectric
plants. We know that consumers made an investment in those
plants through their utility bills. We all paid something. We are or
were essentially shareholders in the construction of the plants
through our electricity rates.

So now as a result of deregulation or so-called deregulation,
flawed deregulation, the plants are now owned by independent and
out of State generators who obviously who obviously ar gouging
customers. The FERC made that finding that people are being
gouged.

Don’t you think that we should acknowledge the role that con-
sumers play in the financing of those plants by at least applying
a cost of service based rate to them during all hours of operations?

And my last comment is somewhat harsh, but I have to tell you
that in setting through the hearing today, which I am very grateful
that the chairman has called and the work that he is trying to do.
Where I disagree and disagree vehemently with many sections of
the bill, he is trying to do something, and I think that is what peo-
ple want us to do.

If I were turned in today as a consumer, I have to tell you that
I think that at the Federal level we have failed people. I would not
understand the jargon that was used. I would not understand when
this Federal commission is going to actually do something about
price gouging.

You made the findings. People are still being gouged, and it is
24 times 7. There is complicated and complex terminology that ap-
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plies to all of this energy stuff, but I really think that the Commis-
sion has the power of the law right now, and I do not find the
power of the law coming into play at the Federal level.

California has its faults. California has acknowledged California
has plants on line. California has to not only generate, but we have
to conserve as well, and for anyone to come here and do a rating
of politicians, I have to say I really this is a little off the charts.

It offends me, and I think it offends my constituents whether
they are independents, whether they are Republicans or whether
they are Democrats.

So I would like to ask the Chairman to address the issue, the
first question; the second point about generators overcharging and
then ordering refunds. Why wouldn’t we stick with going at it the
other way, which was, I think, the way the FERC began? And why
would we have confidence in saying you are going to do it in the
future if you have not applied it to the past? And what about the
idea that I outlined about investor-owned utilities and consumers
having made an investment in that through their utility bills?

Maybe the Chairman would like to start.

Thank you.

Mr. HEBERT. I will be glad to. Thank you.

One, I think you wanted to start with the gouging. The Commis-
sion has not found gouging. What the Commission has found is
that rates were not just reasonable during certain times at certain
conditions.

I understand we are talking about semantics, and I certainly fol-
low what you are saying and what your concerns are, but in that,
if you are asking about what this Commission has done, and I am
assuming you are talking about since I have been Chairman——

Ms. EsH0O. No, Mr. Chairman, excuse me. I would like you to
answer my question very directly.

Who have the refunds gone to? How much has gone out? And
who’s disputing them?

Is there a refund to anyone after you determined that there was
price gouging?

Mr. HEBERT. It is subject to rehearing at this point.

Ms. EsHOO. So nothing has been done?

Mr. HEBERT. I cannot control that. Neither can this agency.

Ms. EsHoo0. I beg your pardon?

Mr. HEBERT. It is subject to rehearing. People have rights, due
process of law.

Ms. EsHoo. I understand, but the determinations that were
made, no actions have been taken as a result of it because of what,
your process?

Mr. HEBERT. This agency in the last 90 days since I have been
Chairman has moved to do something that has not been done be-
fore,da:ind that is, in fact, to refund. We have issued refund orders.
We did——

Ms. EsHOO. So do you have a timeframe around that? I mean,
what can we tell our constituents you are doing?

Mr. HEBERT. You can tell them that we have issued refunds, and
it is subject to rehearing for January and February.

Ms. EsHOO. And how much has been refunded of the——

Mr. HEBERT. I am going to say March in a moment.
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Go ahead.

Ms. EsHoo. All right. How much has been refunded in terms of
the overcharges that you found to be made?

Mr. HEBERT. It is $125 million at this point that is subject to re-
hearing.

Ms. EsH00. Rehearing or refund?

Mr. HEBERT. Rehearing that has been refunded.

Ms. EsHOO. So no refunds have been made. How long does it
take for the rehearings?

Mr. HEBERT. Refunds have been ordered by this Commission, but
those refunds that have been ordered by this Commission are
statutorily subject to rehearing at this point.

Ms. Esroo. I understand. So how long will it take—this is not
a difficult question. I do not know the answer to it. You are the
Chairman. What is your process? Is it 30 days, 60 days, 90 days,
120 days, 12 months, 18 months? How long does this process take
to make the determination, and who is disputing it?

Mr. HEBERT. I cannot give you an exact date. I am prohibited
from giving you a date on which this Commission would act or
what we might act on, but I can tell you if you have looked at the
record of this Commission in the last 90 days, you will find and you
will know that, in fact, we will act expeditiously. So as quickly as
we have the

Ms. Esnoo. Well, I think “expeditious” has many meanings here.

I want to note that in December of 2000, Commissioner Massey
recommended a broad price investigation and consideration of the
cap. So I do not know how broad the investigation was. I was
cheered momentarily when you made the finding, but it doesn’t
sound as if there is anything that is going to be forthcoming at
least in the near future.

Mr. PICKERING [presiding]. The gentlelady’s time has expired.

Ms. EsH0O. Yes. Can the Chairman address the other two ques-
tions?

Mr. PICKERING. We are trying to get to a second panel. We have
given more than 10 minutes, if that is okay with the gentle lady.
It is now

Ms. EsHo00. I would like to ask that the Chairman and/or either
Commissioner, but certainly the Chairman, respond directly for the
committee to the direct questions that I asked today since he is not
going to state them verbally.

But I would like a clear answer. I really do not want a cor-
respondence for the next 14 months. I think it is unfair to my con-
stituents and everyone else’s.

Thank you, Mr. Chairman.

Mr. HEBERT. Mr. Chairman, if I may, I do not want there to be
any misunderstanding. I am more than happy to put them out ver-
bally or I would be more than happy to give them to her in written
format if it would expedite the hearing.

Mr. PICKERING. Thank you, Mr. Chairman.

I now recognize the gentleman from California, Mr. Waxman.

Mr. WAXMAN. Thank you very much, Mr. Chairman.

We have heard a lot about California’s out of control wholesale
electricity prices, and they are really incredible because California
prices are way out of proportion to the rest of the country, but this
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is the result of a lot of different things, but we used to have regula-
tion, and the rats were based on the cost of service, and that was
how much the generator was able to charge, and we deregulated,
and suddenly the prices went through the roof.

Now, that is for electricity, but we also have a problem with nat-
ural gas. California imports much of its natural gas, which means
it has to pay for the cost of transmitting that gas to the State bor-
der via pipeline. These interstate transactions are regulated by the
Commission.

In February 2000, however, FERC removed the price caps that
are on the resale pipeline capacity for a 2-year period. So we have
the price limits on natural gas importation lifted in February of
2000.

At that time FERC stated that its objective was to, quote, im-
prove the efficiency of the market while continuing to protect
against the exercise of market power, end quote.

The result has been a huge increase in California’s border price
for natural gas. By the end of 2000, natural gas prices at the
Southern California border of TOPAC hit record highs, rising from
about $3 per million BTU in December 1999 to almost $60 per mil-
lion BTU in December 2000. So in 1 year from $30 to $60 per mil-
lion BTU.

The base price for natural gas has gone up in that time, but most
of the increase was attributable to the now unregulated secondary
capacity market.

On December 12, 2000, when the natural gas border price at
TOPAC hit $59 per million BTU, roughly $49 of that total, more
than 80 percent, was attributable to the unregulated resale mar-
ket. Compare that $49 to FERC’s previous cap on secondary sales
of 67 cents, $49 to what used to be a limit of 67 cents per million
BTU, and you get some idea of how out of control the state’s gas
market has become.

The dramatic increases have not been seen elsewhere in the na-
tion, and California gas prices continue to be out of whack.

Now, this also has an impact on electricity rates because Cali-
fornia relies on natural gas to produce roughly 30 percent of its
power for the high cost of natural gas imported into California
translated into higher wholesale electricity bids, and these are the
high bids that set the market clearing price that all sellers are
paid.

In fact, lawyers for Southern California Edison estimated in fil-
ings with the Commission that every ten cent increase in the price
of gas at the California border causes electricity costs to rise at
least $34 million per year.

Unfortunately FERC is once again doing nothing, and this is not
the case of California not getting more power plants. This is nat-
ural gas being imported in. So without that limit, the prices are
going through the roof.

FERC has refused to help California reign in these skyrocketing
gas prices. It is also unfortunate the bill we are considering today
has nothing to say about this gas crisis.

If we are going to try to help California, we must be doing more
to lower natural gas prices. Ms. Massey, do you agree with that?
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Mr. MassgY. I agree with that. It is a complex problem, but I
have noted the transportation differentials into California often ex-
ceeding $10, and as you point out, much higher. The transportation
differential from Texas-Louisiana to the Chicago city gate the other
day was 9 cents, and the transportation differential from the same
basins into New York was 47 cents, and it is often over ten bucks
or higher into California.

That is a serious problem that somehow we have to address.

Mr. WaxnmaN. What do we have here? Not that I fully understand
it, but what do we have? The combination of the lifting of the limits
on natural gas prices at the same time we have the previously reg-
ulated ceilings on electricity prices?

Mr. MassSEY. Yes. There is an argument that the high price of
electricity is actually driving the high price for natural gas because
the bidders know that they can include in their bids for electricity
the highest price in the market. They do not have to include their
actual cost, and so they have actually created a market in Cali-
fornia for very high priced gas, which actually is another ration-
ale—glad 1 thought about it—for the electric price cap to deflate
the natural gas market. Perhaps there would not be buyers for gas
at that very high price if the generators knew they could not buy
it at that price.

There is a complicating factor. It is called the gray market, and
it is where a marketer takes supply, interstate transportation,
intrastate transportation, and perhaps transportation behind the
city gates, rebundles that, and sells it at a delivered price, and the
best I can tell, that is not regulated by anyone.

Ms. Eszo0. But the Chairman is about to tell me my time has
expired, but I do think it is only fair to ask the other two if they
want to comment on this issue, and in doing so, I want to know
whether Mr. Hébert can give us any information of when FERC is
going to act on filing pending since December 7, 2000 that would
address this problem with the secondary market and pipeline ca-
pacities.

Can you give us some information when you expect a decision?
And if either of you two want to add anything to this natural gas
issue.

Mr. HEBERT. Congressman Waxman, I would be glad to. Actually
there are several matters pending before us that are issues that
you brought before us. One, the El Paso case; certainly the San
Diego case. Again, I am prohibited from giving you a date on which
this Commission would act, but I can tell you the staff has been
told to act expeditiously on this. We will get it out as quickly as
possible.

But this Commission has gone very much in the direction of not
only moving forward with our audit, but making sure that we un-
derstand how, in fact, gas markets work; that there are not only
interstate considerations, but intrastate and take away capacity
considerations as well.

We are looking at all of those, but as far as what this Commis-
sion can do expeditiously, Kern River is a great example of that.
This agency acted on moving forward with Kern River, the inter-
state gas project within 3 weeks, something unheard of before, and
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I am very proud of not only the staff at the Commission, but my
colleagues for working so quickly.

Ms. EsHOO. Ms. Breathitt.

Ms. BREATHITT. The natural gas pricing issues in California have
been a concern of mine for a number of months. I talked about
them when I was here on March 20. I included some of my com-
ments in today’s testimony.

I did not talk about them in my opening statement because it
was not germane to your legislation, but I felt a need to bring it
up again in my testimony today.

I am delivering speeches with commentary on the natural gas
situation in California, particularly with respect to intrastate ca-
pacity or take away capacity. There are bottlenecks at the border.

You mentioned TOPOCK. There is a big bottleneck there with
getting the gas to market, once it gets to some of these border
hubs, and it needs to be looked at further by our Commission. And
I hope that we will all agree that a technical conference devoted
to the natural gas infrastructure is needed and that we do so in
the near term, and I thank you for raising that.

Mr. WAXMAN. Mr. Chairman, with the short time we have, each
of us, to ask questions, I have got a lot of other questions. I would
like to be able to submit them in writing to the members of the
Commission and get a response for the record.

Mr. SHIMKUS [presiding]. Without objection, so ordered.

Mr. WAXMAN. Thank you.

Mr. SHIMKUS. We will now turn hopefully to our last questioner.
We have the Honorable Mr. Markey from the Commonwealth of
Massachusetts recognized for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman, very much.

I would begin by saying if Shimkus Bouger, Incorporated is in
business in California, all they need to do is wait for the Shimkus
bill to pass, and they will have some wonderful new opportunities
to price gouge.

First, since the bill fails to impose a temporary return to cost of
service rates, they can continue to gouge at any time other than
at a Stage 3 emergency in which resources have dipped down to a
7.5 percent reserve.

Second, if they own a QF facility, they just have to get into a con-
tract dispute with the utility, which they have a long-term con-
tract. Then if the utility suspends payments, they can pull out of
it and sell into the spot market at a huge profit.

Third, there are some lucrative new opportunities under this bill
to expand their price gouging activities over at Shimkus Gouger,
Incorporated, and that is what I would like to explore right now.

Commissioner Breathitt, you expressed concerns in your testi-
mony that the proposed clearing house system in Section 101 of the
Shimkus bill may eliminate tool that FERC might need to prevent
gaming and abuse by declaring that all market prices for foregone
purchases are just and reasonable.

Now, we have all become more sensitized to the possibility that
market might be gained out in California. Can you walk us
through the worst case scenario of how this particular provision of
the Shimkus bill could be gained?
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Ms. BREATHITT. As I read Section 101, it calls on the Commission
to establish a clearing house, which we could do. I said that it may
be difficult for us to do that in 30 days, but this provision also
deems that these sales, these wholesale megawatts that go back
onto the market, that the price of them is automatically deemed
just and reasonable rates.

So the tools—

Mr. MARKEY. JNR means?

Ms. BREATHITT. Just and reasonable. I am sorry.

Mr. MARKEY. Okay, okay.

Ms. BREATHITT. The tools that the Commission has at its dis-
posal, such as the tools that we have used in our price mitigation
plan, would not be available to us.

Mr. MARKEY. Okay. Commissioner Massey, do you share Com-
missioner Breathitt’s concern about the potential gaming in Section
101 of the Shimkus bill?

Mr. Massgy. I think she has made a good point. I support the
basic thrust of it to make more power available, but I would not
support a deeming that all such transactions are just and reason-
able.

Mr. MARKEY. Okay. Now, Commissioner Breathitt, you also say
that Section 102 of the bill essentially replicates a measure FERC
has already taken to allow consumers to sell the portion of their
electric load that they are willing to forego using themselves, but
you know the provision removes FERC jurisdiction over such trans-
action and that it requires difficult and burdensome determinations
by the FERC.

In light of those problems, don’t you think it would be better if
we just dropped that provision?

You have already acted administratively, have you not?

Ms. BREATHITT. We have acted administratively on our March 14
order where we have demand measures, and I applaud the demand
measures. I am saying this one has components to it that would
present problems to me as a regulator.

Mr. MARKEY. Yes. So you would recommend dropping that?

Ms. BREATHITT. No. I think they could be cured.

Mr. MARKEY. Okay, but as it is, it would cause real problems to
you?

Ms. BREATHITT. Yes.

Mr. MARKEY. Do you agree with that, Mr. Massey?

Mr. MasSEY. Well, I'm interested in hearing what Linda would
say about that, and I perhaps could learn from her. I was inclined
to believe it was a pretty good provision.

Mr. MARKEY. Okay. Yes?

Ms. BREATHITT. As I read Section 102, which Section 101 is the
wholesale piece for the demand program; 102 is the retail piece. As
I read it, the order would remove Commission jurisdiction over the
transactions.

Mr. MARKEY. Okay. Mr. Massey?

Mr. Massey. Well, if it actually does that, then I think it ought
to be amended to insure that the price is just and reasonable. I
thought what it was attempting to do is to not to enlarge the Com-
mission’s jurisdiction by turning what was a retail sale into a sale
for resale.
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Mr. MARKEY. Well, she reads it that it removes the Commission’s
jurisdiction over such transactions. You don’t read it that way?

Mr. Massey. I think what it is intended to do is to say that
the

Mr. MARKEY. If it did remove the Commission’s jurisdiction over
such transactions, would you oppose that?

Mr. MASseY. I would be concerned about that, yes.

Mr. MARKEY. Okay. Good. Let me ask you, Chairman Hébert.

Mr. SHIMKUS. Mr. Markey, we are over a minute, where we still
have Mr. Dingell to ask some questions, and we really would like
to get to the second panel some time before tomorrow.

Mr. MARKEY. Everyone else got 10 minutes.

Mr. SHIMKUS. Well, that was before I was in the chair, and I

Mr. MARKEY. I am the only one being held to the 5-minute rule
so far today.

Mr. SHIMKUS. I do not think that is true, and if it can be a ques-
tion that is limited to a minute or so, but I am not going to wield
for 10 more minutes as we have got

Mr. MARKEY. I am not asking

Mr. SHIMKUS. We have got individuals here that have been wait-
ing since the beginning of this hearing to get to this panel.

Mr. MARKEY. So you are saying you are only going to give Mr.
Dingell and me 5 minutes?

Mr. SHIMKUS. No, I am saying I want to yield to the ranking
member and it is his time with no members on the majority
side—

Mr. MARKEY. But you are saying you are only going to give him
5 minutes as well as me?

Mr. DINGELL. Let the gentleman have his full 10 minutes. I am
not here to exceed his time.

Mr. SHIMKUS. The only individual that was given 10 minutes was
Ms. Eshoo because she got her 5 minutes consecutively.

Mr. MARKEY. Mr. Shadegg got 10 minutes.

I just have one more question.

Mr. SHIMKUS. Okay.

Mr. BARTON. Would the gentleman yield? I am sorry. I have been
out in a meeting with the Corps of Engineers with my district.

Mr. MARKEY. My time has expired.

Mr. BARTON. Well, we will give you additional time. We allowead
Congresswoman Eshoo to do a double question because she did her
first and second round in a 10-minute period since she had te go
do a CNN interview. Everyone else has been given 5 minutes, and
generally a very generous 5 minutes.

Mr. MARKEY. Mr. Shadegg got a very generous 5 minutes.

Mr. BARTON. Well, he asked a question that took these Commis-
sioners 5 minutes to answer, his one last question. It was the an-
swer that was

Mr. MARKEY. Well, okay. I have one of those questions that I
would like—

Mr. SHIMKUS. But the problem is you have one of those ques-
tions, too.

Mr. MARKEY. Any question you give Mr. Hébert is a 5-minute an-
swer.,
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Mr. BARTON. I would encourage the person in the Chair to be
generous with Congressman Markey, and I will be back within §
minutes.

Mr. MARKEY. I have one final question.

Mr. SHIMKUS [presiding]. The gentleman is recognized.

Mr. MARKEY. I thank the Chair, and that is to Chairman Hébert
because you also expressed concerns about Section 101 taking away
FERC’s authority to determine whether rates were just, reasonable
and not unduly discriminatory or preferential.

Now you say that this is a minor concern, but it seems to me
that what is taken away from you is FERC’s core power under the
Federal Power Act. Isn’t that a pretty big deal?

Mr. HEBERT. 1t is a big deal, and I do not believe that I said it
was a minor concern, and in fact I would say it is something that
should be cleared up, and 1 would be glad to give technical assist-
ance in doing that.

Mr. MARKEY. So you would not support Section 101 if it in any
way affected your powers to determine———

Mr. HEBERT. I said technically I think it needs to be cleared up
as to whether or not we continue to have jurisdiction over rates
being just and reasonable, correct.

Mr. MARKEY. So you would oppose any provision that in any way
limited your ability to make the determination that rates are just,
reasonably, and not duly undiscriminatory?

Mr. HEBERT. Any provision that could not be adequately cor-
rected, yes.

Mr. MARKEY. Well, you say here in your testimony, not to con-
tradict you because you are contradicting me and saying that I said
that you said that it was a minor reservation and you said you did
not say that. So I just——

Mr. HEBERT. I am just trying to give you a short answer.

Mr. MARKEY. But short and accurate if you should because your
testimony here, summary of testimony of Curt Hébert, Jr., which
you presented to us, you say, “However, I have two minor reserva-
tions as to Section 101.” I was only reading your minor reservation.

So I did not mean to say anything other than, you know, to bring
to your attention your own reservations about the chairman’s bill
and to then clarify what it would take for you to be able to accept
it.

And there I am just trying to pinpoint whether or not this cen-
tral authority that you have to protect consumers across the coun-
try is something that you want this committee tampering with leg-
islatively at this time or do you want that authority to remain in-
tact.

Mr. HEBERT. I do not want there to be any miscommunication.
When 1 said minor, 1 meant that it would not take much to change
it, but the Commission losing joint and reasonable rate authority
is not minor, if that is your question. You are right.

Mr. MARKEY. Okay. Thank you.

Mr. HEBERT. Yes.

Mr. SHIMKUS. Does the gentleman yield back his time.

Mr. MARKEY. The gentleman yields back.

Mr. SHIMKUS. The Chair recognizes the ranking member from
Michigan, Mr. Dingell.
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Mr. DINGELL. Mr. Chairman, I am going to read this language
to you, Section 205, the Federal Power Act. “All rates and charges
made, demanded or received by any public utility for or in connec-
tion with transmission or sale of electric energy subject to the juris-
diction of the Commission in all rules and regulations affecting or
pertaining to such rates or charges shall be just and reasonable,
and any such rate or charge that is not just and reasonable is here-
by declared to be unlawful.”

You are familiar with that, are you not? Mr. Chairman, you are
familiar with that, are you not?

Mr. HEBERT. I am familiar with it.

Mr. DINGELL. Very good. Now, Section 206. “Whatever the Com-
mission after hearing had upon its own motion or upon complaint
shall find that any rate, charges, or classification demanded, ob-
served, charged or collected by any public utility for any trans-
mission or sale subject to the jurisdiction of the Commission or that
any rate, regulation, practice, or contract affecting such rate,
charge, or classification is unjust, unreasonable, unduly discrimina-
tory or preferential, the Commission shall determine the just and
reasonable” and it says “shall determine the just and reasonable
rate, charge, classification, rule, regulation, practice or contract to
be thereafter observed and enforced and shall fix the same by
order.”

Now, is that the law?

Mr. HEBERT. Yes, sir, it is.

Mr. DINGELL. Now, can you show me anywhere in the Federal
Power Act where the Congress has directed the Commission to bal-
ance the interest of suppliers against those of consumers, or where
in the statute the requirement of just and reasonable rates, prices,
terms, and conditions in Section 205 and 206 give FERC latitude
to factor in supplier interest? Where?

Mr. HEBERT. Congress, no, but under case law, we are given
flexibility based on:

Mr. DINGELL. Sir, where—please, please——

Mr. HEBERT. [continuing] facts and a zone of reasonableness.

Mr. DINGELL. Please cite the language and/or the section.

Mr. HEBERT. By Congress, no.

Mr. DINGELL. Okay. To date, has the Commission initiated inves-
tigation into all wholesale prices during the West during all hours?
It has not, has it?

Mr. HEBERT. Have we investigated?

Mr. DINGELL. To date, has the Commission instituted an inves-
tigation into all wholesale prices in the West during all hours? The
answer to the question is no, is it not?

Mr. HEBERT. Since I have been Chairman, this Commission has
" been vigilant as to ferreting out any misbehavior or misconduct
or

Mr. DINGELL. The answer——

Mr. HEBERT. [continuing] inappropriate market behavior.

Mr. DINGELL. The answer to the question is no. Thank you.

Now, is FERC certain that under present conditions and cir-
cumstances Western electricity prices are just and reasonable?

Mr. HEBERT. Have we said they are just and reasonable?
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Mr. DiNGELL. Have you had a proceeding to establish that they
are just and reasonable and have you so found in compliance with
the language of the statute which I have just cited to you?

Mr. HEBERT. We just issued a 206 investigation into the West,
yes, and we have not concluded as we are within a comment period
of 10 days, that investigation.

Mr. DINGELL. What are you tfelling me, that you have or you
have not?

Mr. HEBERT. I have initiated a 206. 1 have not done anything.
This Commission——

Mr. DINGELL. But nothing has been done.

Mr. HEBERT. We just——

Mr. DiNGELL. Now, we had this Western——

Mr. HEBERT. We just started.

Mr. DINGELL. [continuing] power crisis sine when? It has been
going on for what is it, about 11, 12 months?

Mr. HEBERT. I have been Chairman of this agency for 3 months,
sir.

Mr. DINGELL. Okay. This has been going on all during your
chairmanship and all during your predecessor’s chairmanship; is
that right?

Mr. HEBERT. And we have been vigilant in my chairmanship.

Mr. DINGELL. Now, Mr. Massey, you made an interesting obser-
vation in an opinion of yours. You said, “This order opens an ex-
traordinarily narrow 206 investigation for the Western interconnec-
tion, and I commend my colleagues for at least going this far, but
the approach is too narrow to hold any promise of effective relief.”

What were you telling your colleagues on the Commission and
what are you telling this committee today about that matter?

Mr. MassSEY. The 206 investigation that was opened only inves-
tigates by its terms serious reserve deficiency, prices that are
charged during serious reserve deficiencies of 7.5 percent or less,
and only transactions of 24 hours or less.

So any transaction for a longer term than 24 hours is off the
table. Any transaction regardless of the length of time that occurs
outside of the reserve deficiencies is off the table.

The reason that is important is that the refund condition is lim-
ited by the scope of the investigation.

Mr. DINGELL. All right. You went on to say as follows: “This
agency is statutorily required to insure just and reasonable prices
at all times, and the standard in the Federal law is not limited to
stage alert hours.” Is that correct?

Mr. Massey. That is correct.

Mr. DINGELL. Now, Chairman Hébert, I recall to you again 205
and 206, which require you te seek to it that rates are just and rea-
sonable upon your own finding, upon proceedings initiated by you
or upon applicants of an injured person. Is that not correct?

Mr. HEBERT. That is correct.

Mr. DiNGELL. Okay. Thank you.

Now, does FERC’s April 26 order require power marketers from
outside California to abide by the soft price cap? Yes or no?

I believe the order is unclear. Your interpretation would probably
assist everybody.
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Mr. HEBERT. The 206 investigation is attempting to mirror what
we have done in California which reaches out to marketers as well.
So the answer is yes.

Mr. DINGELL. Does it cover all out of State producers or some or
none or you do not know? Which?

Mr. HEBERT. The 206 would cover all generators and producers
within the West.

Mr. DINGELL. Within the——

Mr. HEBERT. Qutside of California.

Mr. DINGELL. Do you agree with that, Mr. Massey?

Mr. MAssSEY. We may be mixing apples and oranges here. The
price mitigation provisions of the order that apply to Stages 1, 2,
and 3, as I read them, do not limit the price that may be charged
by the out of State generator. It can justify a higher price.

No. 2, the 206 investigation only applies to limited hours and
limited reserve conditions. It is extraordinarily narrow.

Mr. DINGELL. Do you disagree with that statement, Mr. Hébert?
Yes or no?

Mr. HEBERT. The 206 investigation, again, attempts through a
comment period to mirror, and we are looking forward to hear the
comments, what we have done with the mitigation measures in the
State of California.

Mr. DINGELL. Do you agree with Mr. Massey’s statement or not?

Mr. HEBERT. No, because I think the Commission is continuing
to act vigilantly when it comes to—

Mr. DINGELL. Did he—are you saying that he did not tell us the
truth on this matter?

Mr. HEBERT. You asked me if I agreed with him, sir, and I do
not agree with him. I am not speaking to whether or not his integ-
rity is being challenged. I think he believes it to be the truth.

Mr. DINGELL. Now, does the order permit a power marketer to
justify prices exceeding the price cap simply by demonstrating that
that power marketer had paid an exorbitant price in asking for this
cost plus a profit?

Mr. HEBERT. I did not fully understand your question.

Mr. DINGELL. I will read it again. I have great hopes that the
Chairman of the FERC would understand this kind of simple ques-
tion.

Having said that, does the order permit a power marketer to jus-
tify prices exceeding the price cap simply by demonstrating that it
paid an exorbitant price and asking for this cost plus a profit?

Mr. HEBERT. No simply by exhibiting it paid an exorbitant price,
no.

Mg DINGELL. What does that individual then have to do to do
that?

Mr. HEBERT. Well, we are seeking comment on that at this point,
and as to what that comment period would bring us, it would bring
us probably information as to market input considering NOx, NOx
cost, credits

Mr. DINGELL. Let me try to——

Mr. HEBERT. [continuing] heat ratio, natural gas costs.

Mr. DINGELL. Let me try and 51mphfy

Mr. HEBERT. I am just trying to answer the full question since
you wanted it answered.
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Mr. DINGELL. Well, and I am trying to help you.

Mr. HEBERT. I know you are. Thank you.

Mr. DINGELL. Are you really telling us that you have not consid-
ered?this matter and that you intend to address it at some future
time?

Mr. HEBERT. I am not telling you we have not considered it. I
am telling you, in fact, this Commission has ordered a 206. We are
in a comment period at this point, and that is, in fact, what we are
looking forward to, to get comments on 2086.

Mr. DINGELL. Mr. Massey, you look like you have something to
tell us. What comment do you wish to make?

Mr. MasSEY. The provision that you are talking about, which I
construed to allow a marketer to essentially charge any price that
it can justify based upon the price that it paid, regardless of how
high, is a matter that pertains to the price mitigation provisions in
the California spot market.

The 206 investigation by its term specifically excludes that mar-
ket from the 206 investigation, and that marketer transaction is
not at risk, the way I read the order, for a refund.

Mr. DINGELL. Now, Mr. Hébert, what percentage of electricity
sold in the California marketplace is sold on the spot market and
what percentage is sold on the contract market?

Mr. HEBERT. We are guessing at this point that about 15 to 20
percent is sold on the spot.

Mr. DINGELL. On the spot or on the contract?

Mr. HEBERT. On the spot.

Mr. DINGELL. Have you checked this out with the Federal Energy
Information Agency?

Mr. HEBERT. No, I have not.

Mr. DINGELL. You say you are guessing this.

Mr. HEBERT. Based on my reading for edifi catlon purposes of
this, I think that is what I recall, 15 to 20 percent.

Mr. DINGELL. Would you be surprised if it were the other way
around, if it were 15 percent were sold on the contract market and
the balance were sold on the spot market?

Mr. HEBERT. Yes, I would be surprised because since the Decem-
ber 15 order, which tried to push the California market into the
forward markets, I do not believe you would still see that.

Prior to December 15, I think you are probably correct.

Mr. DINGELL. Where are most of the costs in that particular mar-
ket and the cost increases to consumers?

Mr. HERERT. Most costs when they come———

Mr. DINGELL. Are they in the spot market?

Mr. HEBERT. Most costs when it comes to generation is on fuel.

Mr. DINGELL. Is on fuel, but the cost to the consumer, most of
those costs rely in volatlhty of the spot market or do they rely on
the fact that the contract market has gone up?

Mr. HEBERT. Well, I think we have seen extreme volatility in the
spot market, and that is why we have tried to push California and
the Western markets toward the forward markets.

Mr. BARTON. This will have to be the gentleman’s last question.

Mr, DiNGELL. I thank you.

Then that being the case, why have you not initiated a process
to assure that all prices of California sold in—rather, all prices on
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electrical energy sold in California or sold in the West are not in
compliance with the requirements of Section 206 and 205 of the
Federal Power Act which I have just read to you?

Mr. HEBERT. I believe this Commission has, in fact, done that,
and through our price mitigation measures as well as the must sell
requirement, the bidding requirements, as well as what we are
doing with the 206 in the West, I do think this Commission is fol-
lowing forward with 205 and 206, which in fact give this Commis-
sion great flexibility when it comes to the justness and reasonable-
ness of rates and how we figure on the justness and reasonableness
of those rates.

Mr. DINGELL. Mr. Massey, do you agree?

Mr. Massey. All of the forward contract markets are excluded
from any order in terms of-

Mr. DINGELL. Including FERC orders under the provisions of the
Power Act?

Mr. MASSEY. Not under the provisions of the Power Act. Under
the provisions of our order. Our order applies to the California spot
markets only, and the investigation applies, as I said, only to
transactions that are 24 hours or less. Everything else is excluded.

Mr. DINGELL. And how much of the market is under that 24 hour
or less market?

Mr. Massey. I am not sure what it is. In the Western inter-
connection, 24 hours or less during 7 percent reserve deficiencies
would probably be a fairly small percentage.

Mr. DINGELL. What do you think about that Mr. Hébert?

Mr. HEBERT. I think it will be——

Mr. DINGELL. What is the percentage?

Mr. HEBERT. [continuing] my guess, somewhere around 15 per-
cent, would be my guess, maybe less, because the Western markets
have done a much better job than the California market as to mov-
ing toward forward markets and not having the dependency on the
spot market, thereby inflating the price and giving extreme price
volatility to the consumers of the State of California.

That is why we have moved them toward the forward market.

Mr. MAssSEY. May I make a comment? The fact that Bonneville
is increasing its rates by 250 percent is not because prices have in-
creased in the 24-hour or less market during 7 percent reserves.

Mr. DINGELL. Why?

Mr. MAssEY. It is because they have had to go out into the mar-
ket and buy power.

Mr. DINGELL. Essentially spot market power; is that not correct?

Mr. MASSEY. Some of it may be spot market. Some of it may be
weekly transaction. Some of it may be monthly transaction. Some
of it may be longer term transactions.

"~ Mr. DINGELL. But all of these transactions are distorted by the
curious nature of a highly volatile and irregular market; is that not
correct?

Mr. MASSEY. Precisely.

Mr. DINGELL. Thank you.

Mr. Chairman, I have gone longer than the Chair indicated they
wished me to do, and I thank you Mr. BARTON. Well, you are not
the only one, Mr. Chairman, who has gone longer, and usually
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when you go longer it is worth you going longer. So I do not have
a problem with that.

Mr. DINGELL. You are kind, Mr. Chairman. Thank you.

Mr. BARTON. We will give Chairman Hébert a comment, and
then we are going to let you folks leave purgatory here.

Mr. HEBERT. Thank you, Mr. Chairman.

The only thing I had to add Congresswoman Eshoo had some in-
formation she wanted as far as to share with her constituents ex-
actly what the Commission has done in the last 90 days in the
form of refunds and others. I will make certain we put something
together for her, get that to her, and make it available to the entire
committee.

Ms. EsHOO. And the answers—may I just for a moment?—the
answers to the questions which I posed which were not addressed.

Myr. HEBERT. I agreed to do that already.

Ms. EsH00. Thank you.

Mr. BARTON. Well, before I go to the second panel, I want to com-
mend you three Commissioners. You have been short handed in a
difficult time. These are not easy issues. There is a disagreement
among honorable people about the solutions, and yet you all have
worked to try to come up with solutions.

You know, we are having some of the same dilemmas legisla-
tively that you have in a regulatory arena. So I do want to com-
mend all three of you. I hope very soon the President can actually
send the nominations of the 2 additional Commissioners so that
you will be 5 instead of 3, and you know, we can work together this
sumimer.

We are going to have a second day of hearings Thursday. It is
my intention to move to mark-up next week. So any input on legis-
lative language or amendments, there are going to be a number of
amendments offered we will get to you and your staff so that we
can get your input on the proposed perfections to the bill.

Mr. Chairman, did you want to say something before I go to the
next panel?

Mr. HEBERT. No, but we will be glad to give you any technical
support you need, and thank you, and I thank the committee.

Mr. BARTON. Okay. So we are going to excuse the Commis-
sioners, and we are going to call our second panel. So if Mr. John
Stout is in the room, and I think I see him, and Mr, Lindy
Funkhouser, if you two gentlemen will come forward.

Welcome, gentlemen. Your testimony is in the record in its en-
tirety. We are going to recognize Mr. Funkhouser and then Mr.
Stout.

But Congressman Shadegg wishes to introduce to the sub-
committee Mr. Funkhouser. So the Chair recognized Mr. Shadegg.

Mr. SHADEGG. Mr. Chairman, thank you very much for this point
of personal privilege.

I simply want to welcome to the committee Lindy Funkhouser.
Lindy Funkhouser is not just an Arizonan, which might be a good
reason for me to introduce him. He is also a personal friend of long-
standing.

Many years ago Lindy and I were both attorneys in the Arizona
Attorney General’s office. We worked closely together. He is the Di-
rector of the Arizona Residential Utility Consumer Office, known
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as ARUCO now, but that is a job he has held, I guess, since leaving
the Attorney General’s Office.

And we practiced law together for many years. He is a very, very
bright and talented lawyer, as is his wife. Both are personal
friends. They do a great service for Arizona, and I just wanted to
welcome Lindy to the committee.

So, Lindy, thank you.

Mr. BARTON. We will not hold it against him that you are a
friend of his.

Mr. SHADEGG. Thank you. I appreciate that, Mr. Chairman.

Mr. BARTON. But we do welcome you, sir, and we will recognize
you for 7 minutes to elaborate on your testimony.

Thank you for coming to the subcommittee.

STATEMENTS OF LINDY FUNKHOUSER, DIRECTOR, ARIZONA
RESIDENTIAL UTILITY CONSUMER OFFICE; AND JOHN
STOUT, SENIOR VICE PRESIDENT, ASSET COMMERCIALIZA-
TION, RELIANT ENERGY

Mr. FUNKHOUSER. It is my pleasure. Thank you.

Mr. BARTON. You have to turn that little switch on.

Mr. FUNKHOUSER. Mr. Chairman, thank you.

And, Congressman Shadegg, thank you very much for that intro-
duction. I really appreciate it.

I have prepared comments, but given the discussion that I have
heard around here, I think it might be helpful to add some State
perspective in terms of cost of service regulation.

In Arizona we have cost of service reguiation for a number of
utilities, and our version of just and reasonable prices is called fair
value, but it is basically rate making. In our state, just and reason-
able prices are prices that one would expect to receive in a fully
competitive market. If we do not have a fully competitive market
and we do not have in many industries, we basically look at the
cost of service plus a reasonable return on the investment of the
utility.

In electric utilities, the reasonable return on investment is by a
utility that has the duty to serve the customer. That would be the
distribution utility that you would be looking at.

The incentive, the way cost of service works is that the utility
has its own generation, hedges its liabilities by using its own gen-
eration in the market. Cost of service provides them a reasonable
return on the investment. It does not give them the incentive to do
it. What really gives them the incentive to do it is the duty to
serve.

There is a regulatory sanction that occurs if you do not serve
your public, and we are not into really rationing by price there, but
" they do get a reasonable return on their investment.

But the difference now is that that generation has been sepa-
rated. It is now out there in the marketplace, and yet the duty to
serve is still there for the utility. So the question that was asked,
well, why don’t we have a bid cap or a buyer’s cap, is really hinging
on that duty to serve.

If the duty to serve is still there, if we are not willing to ration
and we are dealing with an essential service here, the rationing of
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that service is not something that we really can do. Then we are
left having to buy on the open market.

And once you separate that generation out, frying to come up
with a just a reasonable price for an unbundled generation then be-
comes more problematic because remember, it was done in the
sense that you had a monopoly. They had an obligation to serve.
That was an incentive to provide it. We are going to give you a rea-
sonable return on that. So don’t get made at us if we, you know,
require you to do this.

To try to translate that into the market as it stands now is dif-
ficult, and I think that is what the FERC is really dealing with.
It is how do you do that. How do you deal with an essential service
that is important to the public where you have no choice but to buy
it, and vou have an imbalance of supplies.

Our position, and the comments are in the record, is that if you
are going to have this kind of set-up, you really need to be very
vigilant with the market. You have got to have market mitigation
and enforcement in the market.

When Congressman Shadegg and 1 were in the Attorney Gen-
eral’s Office for a great man, Bob Corbin, we had problems in our
markets involving frauds and land frauds and things like that. We
prosecuted those kinds of cases. We brought civil actions on those
to basically give confidence in our markets.

What we see now is that there is a lack of confidence in the mar-
kets, in the California and the Western markets, and from my com-
ments, I want to mention to you what has happened. This has real-
ly occurred to Arizona as well.

We have a company that really does not produce its own genera-
tion, does not have generation available to it, but is called Citizens
Communications Company. It serves the areas of Lake Havasu,
Bull Head City, and Nogales. It buys all of its power virtually on
the wholesale market, and that company buys it through a bank
or purchase power, fuel adjuster bank, and normally the deficit, the
bank goes up or down. The deficit does not get more than about
$2.6 million.

When the power was purchased on the open market this past
summer, starting in about June of last year, by September of 2000
that purchase power deficit went up to $59 million. So there is a
spillover into Arizona.

Now, those rates are being held back. There is a dispute between
citizens and the other company about whether those are just and
reasonable rates. So they have not really translated into rates for
the consumers at that point.

I think I make some comments about how in that kind of situa-
tion what is in the bill might be somewhat problematic and hope-
fully there will be some corrections to kind of deal with that, and
I would assume with the good faith that really is on both sides of
the houses here that that would get resolved or at least addressed.

But it gives you a good example of how California is not just
California’s problem. It is really an Arizona problem as well and
could be a very bad Arizona problem for the retail consumers in
that area.

We do not know what is happening to citizens as a result of this
fall because we expected that the winter months would not be as
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bad as they were because the bargain that is regional is that the
Northwest would normally provide power to the South in winter
months or in the summer months, and there would be the reverse
in the winter months basically to take care of a bargain between
the Northwest and California.

That somehow got mixed up in the process. As the generation
gets separated, you cannot control it. You cannot control the alloea-
tion of the resource. 1t is just out there.

And once you know that it is just out there and you cannot con-
trol it, you do not know and you cannot follow in the markets what
is happening. All you know is what you see in the price.

So, yes, there is a price signal that is being sent, but it is one
that the public really does not have a lot of confidence in because
we do not know how we got there.

The question that was presented about whether we had enough
power starting in the summer of last year, I have read studies that
say that the WSCC found that there were sufficient supplies to
meet reliability criteria at the start of May, and I think it would
be worthwhile to check into that data, but I think the WSCC
thought that they had enough power.

So we think that there may be something going on. We just do
not know exactly what. But the question of, is market power being
exercised in some nefarious fashion, I think really is beside the
point. The point is that the public is seeing these prices and is
going to see them real soon.

And the point is whether they mean to do it or not, whether it
is nefarious or not, it may be purely innocent. Consider that possi-
bility. Consider that the possibility is that what is happening here
is natural and logical and the result of the markets, and if you
need to change the logic, you have got to change the logic, but that
is not getting done yet.

That is all T have to say.

[The prepared statement of Lindy Funkhouser follows:]

PREPARED STATEMENT OF LINDY FUNKHOUSER, DIRECTOR, ARIZONA RESIDENTIAL
UTtiLity CONSUMER OFFICE

I am Lindy Funkhouser, Director of the Arizona Residential Utility Consumer Of-
fice, otherwise known as “RUCO.” The Arizona Legislature established RUCO in
1983 to study, research and represent the interests of Arizona residential utility
consumers. The Director is appointed by the Governor and confirmed by the State
Senate. I have been RUCO’s Director since December 1999. Arizona has an interest
in helping California help itself so long as Arizona residents are not harmed in the

rocess,
P RUCO is a long-standing member of the National Association of State Utility Con-
sumer Advocates (“NASUCA”). NASUCA has invited me, as a consumer advocate
within the Western Region, to speak to this Subcommittee concerning The Elec-
tricity Emergency Act of 2001 (“Act™).

1 INTRODUCTION

RUCO has closely followed developments surrounding the California Energy Cri-
sis. The ongoing events in the California wholesale markets are especially troubling
because the extraordinarily high prices from those markets are spilling over into
neighboring states, including our own. For example, Citizens Communications Com-
pany purchases virtually all of its power in the wholesale markets to serve the areas
of Lake Havasu City, Mohave County and Nogales. Citizens collects revenues from
customers to pay these costs through rates set by the Corporation Commission.
From May to September 2000, Citizens reported that it incurred a deficit in excess
of $59 million from power supplies purchased on the spot market. Under normal
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conditions Citizens would have expected a deficit no greater than $2.6 million. Citi-
zens has submitted to the Corporation Commission a plan to recover the deficit
through increased rates over time. The plan might become difficult to implement
since Citizens may be incurring additional losses from this winter's price spikes in
the Western power markets. Consequently, Citizens wholesale power contract poten-
tially exposes Arizona ratepayers in the Colorado River and Nogales areas to the
very high power prices that have persisted from last June through to this day.

Upon an invitation of the Federal Energy Regulatory Commission, directed to in-
terested parties in the Western region, RUCO submitted comments on FERC’s pro-
posed Order Proposing Remedies for California Wholesale Electric Markets and the
Staff Recommendation on Prospective Market Monitoring and Mitigation for the
California Wholesale Electric Power Market in its docket entitled San Diego Gas &
Electric Company, et al., 93 FERC {61,121 (2000). I have attached those comments
to supplement my testimony today.

Il THE ACT IN PERSPECTIVE

Much of the reaction to “fix” the California Crisis has been caused by a failure
to properly design the wholesale and retail markets in the Western Region in the
first place. Unfortunately, the proposed solutions fail to directly address this prob-
lem and suffer the defect of assuming that a workably competitive market exists.
This Act is no exception.

III. SECTIONS 101 AND 102—DEMAND REDUCTION INCENTIVES

Demand reductions and demand responsiveness should be a part of the solution.
However, these approaches should not be used as an excuse to sidestep the signifi-
cant problems with the wholesale and retail market structures in the Western Re-
gion. For example, if this legislation allows people to receive the market-clearing
price for demand reductions, say from $400 to $350 per MWH, it should not have
the effect of pre-approving reasonableness of the implicit market power rents that
caused the rafes to be as high as $350 per MWH t{o begin with. Yet this is what
the Act seems to do.

Another danger is that generators might gain market power over demand reduc-
tion incentives. For example, generators might enter into a sufficient number of de-
mand reduction contracts with large industrial customers to control the demand re-
duction market. As a result, a relatively small number of participants might gain
control over both the demand and supply portions of the market. Again, the Act
could lead policy makers into another damage control death spiral unless and until
we deal with the fundamental problems of market structure, which have led to the
existence of substantial market power.

IV. SECTION 104—PATH 15 TRANSMISSION

Consider a requirement that the transmission investment be found through ap-
propriate study to be “least cost,” consistent with reliability and engineering re-
quirements, prior to the commitment of investment funds, and prior to guaranteed
cost recovery.

V. SECTION 107—PAYMENT GUARANTEES

This section also suffers from the faulty assumption that the contract price is the
result of a workably competitive market. As a result the Act would create a safe
haven for contracts that are influenced by unjust and unreasonable prices. Consider
whether this section might give a wholesale supplier the ability to shut off power
to an all-requirements purchaser like Citizens due to insufficient payment guaran-
tees (e.g., a rate increase order imposed by the State Public Utilities’ Commission).

This section might be construed as applying to retail contracts. It also fails to in-
clude voluntary efforts to provide supplies, thereby perhaps giving an incentive to
withhold supplies for a guaranteed payment.

VI. CONCLUSION

The foregoing testimony is an illustrative, not exhaustive, list of the issues that
this body must consider to avoid creating a set of “solutions” that simply exacer-
bates the problem. The Energy Crisis has become a policy wildfire within the West-
ern Region. Up to now, the tendency to come up with quick fixes has fanned the
flames—mainly because these fixes avoid the hard problems of market design and
structure. With all due respect, significant thought must be given to prevent this
Act from becoming gasoline on the existing fire,
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Mr. BARTON. Thank you.

We now go to Mr. John Stout, who is Senior Vice President for
Asset Commercialization, Reliant Energy in Houston, Texas.

Welcome to the subcommittee. Your statement is in the record in
its entirety, and we recognize you for 7 minutes to elaborate.

STATEMENT OF JOHN STOUT

Mr. StouT. Thank you, Chairman Barton.

There is a lot of finger pointing at generators as being part of
the problem.

Mr. BArRTON. Flip the switch if it is not already flipped and pull
it up to you so that we can hear you a little bit better.

Mr. StouT. As I was saying, there is a lot of finger pointing that
generators are part of the problem. I am here speaking for Reliant
Energy to try and show that we are actually trying to be part of
the solution.

And to do that, 1 would like to offer two examples of what we
are trying to do to help California get through the crisis that it is
currently in.

Congressman Dingell made a comment a minute ago that Reliant
prospered in the spot market. There is some question about that
considering the fact that we have not been paid a little bit over
$300 million. That has taken out a lot of the prosperity that we
might have had.

But T would like to point out that participation in the spot mar-
ket is not really our first choice. That is a really risky way to make
money in this business. We much prefer to sell as much of our ca-
pacity as we can get away with on the forward market so that we
have price stability and price certainty.

In fact, during the year 2000, we sold over half of our capacity
on the forward markets. We continue to do that in the year 20001.
What is kind of interesting is when you go back and you look at
who bought that power, not one kilowatt hour of all that power
that we sold was purchased by any of the California investor owned
utilities, and for 2001 to this point in time, they still have not
bought any.

Of course, we probably would not sell to them right now because
of their credit worthiness problem, but even the Department of
Water Resources has not yet purchased one single kilowatt hour of
long-term power from us.

We find that interesting because we are tryving to offer deals that
are not price gouging by any stretch of the imagination, and that
brings me to the proposal that Congressman Norwood mentioned
in his opening statement that we have had on the statement since
last December. It is an offer for base load power for 5 years at 2

_cents a kilowatt hour. It is still sitting there.

Now, it has a catch. The catch is you supply the fuel. We do not
care where you get it from, but we made this offer in the fashion
that we did to point out that one of the most important underlying
reasons that the cost of energy in California has escalated dras-
tically is the cost of fuel.

Our cost of natural gas has increased 7.4 times in the last 3
years. It costs us over seven times as much in 2000 as it did in
1998. We made this two cent offer to all three of the investor
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owned utilities. We sent a copy to the Governor. We have sent cop-
ies to the Department of Water Resources, and we have had discus-
sions with them over it.

It is kind of interesting why they choose at this point not to pur-
chase that power. First of all, one of the ILUs has indicated that
there is just too much uncertainty as to whether the CPUC in Cali-
fornia would ever approve their recovery of the cost associated with
this transaction.

Now we have got a credit problem that makes it almost impos-
sible for us to sell this power to the investor owned utilities, and
when DWR negotiated with us over purchase of this power, they
were unwilling to provide a standard letter of credit, even though
we offered to pay for the letter of credit.

And last but not least, they now say that we really do not need
that power. We have got plenty. If we need anything at all, we
need power that is not base load. We only need power during the
peak periods.

I would like to highlight for just a second a different point of
view as to what they are really telling you. I worked in the utility
business for 25 years; think of it from the utility perspective, and
what they said is exactly what traditional utility buyers would say.
I do not need it, so change your offer.

But when you are in a competitive market and you want to get
the real maximum bang for the buck, you jump on a deal like that.
You would buy that power 24 hours a day, 7 days a week, and then
you would turn around and sell the excess.

It just so happens the Pacific Northwest is desperately short of
energy this year. They will take power any time, day or night, in-
cluding off peak power, because when they take that off peak
power, that saves scarce hydro resources for on peak use. It is
worth premium dollars for the Pacific Northwest for that off peak

ower.
P So in the case of California, they could buy the 24-hour product,
and what they do not need for California, they could deliver to the
Pacific Northwest, and they could solve two problems at once.

Let me move now to another suggestion that we have for a solu-
tion this year, and that is to address the problem of trying to get
California past the fact that they are about 4,000 megawatts short
this summer. There is absolutely no way to install new generation
on the ground in time for this summer’s peak, which is only about
60 days away.

In fact, last year, the last week in June was an exceptionally hot
period for California. The only solution at this point is to reduce
demand, something we call in the business “negawatts” or negative
watts.

Typically utilities can only buy negawatts from customers that
are within their own control area or their jurisdiction, their own
customers. What we have offered is a very simple idea. It simply
takes that simple concept of purchasing negawatts and expands it
so that they can purchase from anyone in the Western interconnec-
tion.

What we are really doing is trying to take a region-wide problem,
as Congressman Dingell elaborated earlier, and develop a region-
wide solution. We want to establish a negawatt market that works
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exactly the same way as megawatts of supply work in any emer-
gency situation in the WSCC, and we believe an idea like that
would give us about 5,000 more megawatts that can be available
for this summer, perhaps enough to overcome the problems and the
shortages that we are going to have in California.

I will not go through the details of exactly how the program
works, but I will be happy to answer any questions that you have
on it. It basically involves three steps.

You have to bring the product into the market. You have to have
a system administrator to dispatch the product, and then you have
to have a settlement system to account for the dollars and cents
when it is all over.

The biggest hurdle is getting this program implemented in the
next 60 days. The good news is we have discovered at least a cou-
ple of vendors, perhaps three, who say they can do it. All we need
to do is get off first base and say, “Let’s go with the program.”

There are some problems though. One is a regulatory restriction
on the resale of retail power. Most States in the West have rules
that prohibit a retail customer from purchasing power at retail and
then reselling it in the wholesale market. We have got to overcome
that problem.

We have been working with a number of key policymakers in the
West, and there is a little bit of push-back on doing that, but one
thing that this legislation does do is it tends to get us past that
problem by implementing a legislative fix to it.

Picking the administrator of this program is not going to be dif-
ficult with at least a couple of vendors, I think, and the cost of this
program is really quite minimal. For $250,000, maybe 500,000 on
the outside, you can get the base program set up. Each customer
that wants to buy into the program can probably be signed up for
less than $1,000 a customer, and the per transaction price of this
emergency energy would be less than $100 per transaction.

I would like to say that this is not necessarily going to eliminate
the problems for this summer. It is a step in the right direction,
and one way to look at this program is it is a way of prioritizing
the outage. Rather than forcing customers perhaps in California to
accept forced blackouts that affect traffic lights, schools, shopping
centers, commercial businesses, it gives those customers a chance
to let someone else step in their place for them, someone eise who
can volunteer and say, “I will take the outage for compensation so
that you do not have to.”

And that concludes my comments.

[The prepared statement of John Stout follows:]

PREPARED STATEMENT OF JOHN STOUT, SENIOR VICE PRESIDENT, ASSET
COMMERCIALIZATION, RELIANT ENERGY WHOLESALE GROUP

My name is John Stout and I am Senior Vice President of Asset Commercializa-
tion with Reliant Energy, headquartered in Houston, Texas. Qur company currently
owns and operates nearly 12,000 megawatts of merchant generation in markets
throughout the United States, including approximately 4,500 megawatts located in
the western United States. We already own plants in California, Nevada, and Ari-
zona and have close to $1.4 billion of new plant investment on the radar screen for
the western market. As you already know, the western market is facing a signifi-
cant energy crisis which is likely to cause significant disruptions within the next
few months. Our purpose in providing testimony to you today is to expand on an
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idea, presented in Sections 101 and 102 of the Eleciricity and Emergency Relief Act;
which may have a mitigating effect on the expected problems for this summer.

THE PROBLEM

The California Independent System Operator has forecasted California to be near-
ly 4,000 megawatts short of generation needed to serve peak demand. Some fore-
casters place the shortage as high as 8,000 megawatts, There is no way to construct
new generation equipment in time to meet a shortfall of this magnitude within the
next 60 days. The only practical option for bringing supply and demand back in bal-
ance is to rely on negawatts. The negawatt concept is one of demand curtailment.
Such demand curtailment reduces the electricity load on the system, and can there-
by avoid blackouts if the load can be reduced by an amount equal to or greater than
the shortfall of generation the system is facing. As is obvious, these demand reduc-
tions have the same net effect as an increase in generation. Indeed, a blackout is
merely a chaotic, and perhaps catastrophic demand reduction.

Utility control areas have well established mechanisms for exchanging megawatts
of emergency supply between each other in times of crisis. However, those same
utilities can typically purchase negawatts only from within their own service terri-
tory. No practical mechanism exists for getling someone else’s retail customers to
interrupt. California has a number of initiatives underway for this summer to
produce negawatts of demand curtailment within California. However, insufficient
negawatts are located within California to cover the expected shortfall.

THE RELIANT PROPOSAL

There is a clear and compelling need to establish a mechanism for allowing
negawatts of emergency supply to be easily purchased in the same way as
megawatts of additional supply. This would enable a deficit area such as California
to purchase emergency supply from anywhere within the West. Such a mechanism
has three essential elements:

Bidding

Reliant’s proposal is to conduct weekly and daily bid auctions, inviting retail loads
to interrupt and make available the curtailed amount for assistance in satisfying
emergency needs somewhere else in the western interconnection. Load customers
will bid a specific price per kilowatt hour for interrupting and the amount of load
in megawatis that they are prepared to interrupt. The party administering the pro-
gram would use these individual customer bids to develop a bid stack of available
emergency resources, and to be made available to everyone in the western inter-
connection as needed.

Dispatch

If a specific system needed help, such as the California 180, they would notify
the program administrator. The program administrator would then verify the least
cost set of bids that could be exported, taking into consideration available trans-
mission. Once those bids have been identified, the customers and their host utility
control areas would be notified. The customer would then interrupt, and the host
utility would turn the curtailed megawatts into an export schedule destined for de-
livery to the deficit utility. At this point the transaction would look exactly like any
other emergency transfer which currently takes place within the West. Trans-
mission scheduling would be done exactly the way it is for any other emergency
transaction.

Settlement

The control area receiving assistance would pay for the negawatts dispatched to
assist them. The customer who makes the voluntary load curtailment would con-
tinue to compensate their retail supplier for their pre-curtailment level of retail pur-
chases. In other words, they would keep the original retail supplier, whether it be
the utility or a third party load serving entity, completely whole for the compensa-
tion that would have been received had the customer not interrupted. If the cus-
tomer fails to interrupt the full amount they committed in their bid proposal, they
would be responsible for compensating the transmission provider for imbalance
charges under the transmission providers approved FERC tariff. Ultimately the cur-
tailing customer would receive as compensation the bid price times the quantity of
actual negawatt curtailment minus the retail charges he pays to his retail provider
and minus any imbalance payment due » the transmission provider.
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HURDLES

The biggest hurdle facing this program is getting it implemented within the next
60 days. There are, however, at least two vendors who have indicated a willingness
and capability of accomplishing such. What we now need is for an organization or
a government entity to initiate the program.

Although the issue is unsettled as to whether or not this negawatt transaction
is a retail or a wholesale transaction, federal legislation could quickly resolve such
ambiguity.

Participants in this program may also need exemption from PUCHA.

The primary objection being voiced in opposition to this proposal seems to be the
belief that the entity serving the curtailing customer should be entitled to some
share of the compensation. This will likely increase the cost to the buyer, but is sim-
ple to incorporate into the program, if determined to be appropriate.

The final hurdle is encouraging participation by customers throughout the west-
ern region. Reliant Energy has already been in contact with a number of large com-
mercial and industrial customer trade organizations including ELCON. Those orga-
nizations state a willingness to provide this function for the benefit of their constitu-
ents.

This proposal has been discussed with key policymakers in a number of western
states including Arizona, Colorado, Nevada, Oregon, Washington, Utah, Wyoming,
and California. It has been presented to the Western Systems Coordinating Council,
the organization which manages reliability of the western electrical grid. The idea
has also been discussed with a number of key congressional leaders, FERC commis-
sioners, and numerous industry trade organizations. The reaction from all of these
parties has generally been from mildly ufositive to strong support. In talking with
vendors it appears that this program could be implemented for under $500,000 with
participating curtailing customers paying a fee of less than $1,000 each for initial
enrollment and a per transaction fee of under $100 each.

In closing, it might be interesting to note that this program is simply a way of
providing an option to customers who would otherwise have almost 100% certainty
of facing forced blackouts this summer. This option allows other customers to volun-
tarily stand in their place and limit the consequences of the outage to those cus-
tomers best prepared and willing to deal with those consequences. It may not elimi-
nate forced blackouts for all customers but it is clearly a significant step in the right
direction.

Mr. BARTON. Thank you.

We have a pending vote or two votes. So what we are actually
going to do is try to let each member ask maybe one question, and
then the rest will be in writing because I do not see any sense in
suspending for 30 minutes and then coming back.

So we are going to start with Congressman Boucher. We will go
to Mr. Shimkus and Mr. Shadegg. Then I will wrap it up.

Mr. Boucher.

Mr. BOUCHER. Thank you, Mr. Chairman.

I am going to be very brief. Mr. Funkhouser, I would ask your
answer to be brief as well, given our time constraint.

You reference in the course of your testimony the Path 15 trans-
mission constraints and have some comments concerning that. Let
me ask you to address if you would whether or not you believe the
approach that is taken in Chairman Barton’s bill to authorize the
Western Area Power Administration to issue bonds in an amount
in excess of $200 million in order to relieve the Path 15 restraints
is the correct approach. Is that what we should be doing or do you
have some other suggestion for us?

Would you turn your microphone on?

Mr. FUNKHOUSER. I am sorry.

I think that normally the way resources have been done is as a
least cost approach. Of course, when you name the amount that is
going to be used for it, sometimes you may get that—everybody
may bid in at that amount. So you have got to think about that.
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You have got to think about are you going to get what you want,
the best bang for your buck.

And maybe an RFP system or a way of doing that might be a
way of doing it. I understand that you have to appropriate money
for it. So everybody gets to see that.

Mr. BarRTON. That was an amount that we were told from in-
formed sources in California that was a reasonable amount, but
there is nothing magic about it. That is subject to amendment if
it is the will of the subcommittee.

Mr. BoucHER. But do you support the general approach?

Mr. FUNKHOUSER. Anything to relieve congestion in transmission
paths is a good idea.

Mr. BOUCHER. But you do not have an alternative approach for
how we do that?

Mr. FunkuouseR. I do not have an alternative approach, and I
do not know of the actual facts on the ground with Path 15. I know
it is a constraint. There may be a lot more about it than I really
understand in terms of land use.

Mf:t BoucHER. Thank you, Mr. Funkhouser. Thank you very
much. '

Mr. BArTON. The Chair would indicate based on conversations
we have had privately we are very interested in alternative ap-
proaches if the gentleman from Virginia has an alternative ap-
proach on that probiem.

Mr. Shadegg, if you want to ask one or two quick questions.

Mr. SHADEGG. Briefly, if I could. Mr. Stout, let me begin with
you. :

What you describe with regard to the negawatt program is, in
fact, what you understand Section 101 of this legislation does; is
that correct? '

Mr. StouUT. That is correct.

Mr. SHADEGG. Okay, and it is your view by enabling that, you
are going to allow power plants or the exchange of megawatts
throughout the entire Western region, and that is the value of this
system?

Mr. Stour. That is correct. .

Mr. SHADEGG. Okay. To be brief, let me ask one last question.
There was a great deal of focus on price earlier. Is this a price
problem or is this a supply problem?

Mr. Funkhouser, you were charged with protecting residential
utility consumers, and you begin by saying what is fair by saying
what a fully functional market would product. You would agree,
would you not, that there is little value in having a low price if,
in fact, the low price will not let you buy the good because there
is none of the good to be purchased, wouldn’t you?

Mr. FUNKHOUSER. Congressman Shadegg, I would agree that if
you are going to set prices in a vacuum, you are just asking for
trouble, and normally what we try to do with cost of service regula-
tion is understand the cost of the company, and with the obligation
to serve, that makes it kind of easy. It is much more tricky when
you are trying to do it here.

When you are dealing with diminishing returns, which I think is
what we are dealing with, and the citizens case is the case we
ought to think about. At that point you have got to think about
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what is your best alternative, and there are not great alternatives,
other than to try to set up a well functioning market, one that is
properly mitigated, and we think FERC is going in that direction.
They just have not gotten there yet.

Mr. SHADEGG. I made the point at the last hearing or when the
Commissioners were here that what is a just and reasonable price
is difficult to ascertain when there is not, to use your word, obliga-
tion to serve. What is just and reasonable price for Morant or any
of these other companies where they have no duty to sell electricity
into California to begin with?

Thank you, Mr. Chairman.

Mr. BARTON. My question, unfortunately, I would like to ask 3
or 4, but generally, Mr. Funkhouser and Mr. Stout, having a
chance to look at the legislation, if we pass it verbatim, will it help
or hurt on the West Coast this summer?

Mr. FUNKHOUSER. Mr. Chairman, I think it would hurt.

Mr. BARTON. You think it would hurt if we passed it as is.

Mr. FUNKHOUSER. I think it would hurt if it is passed as is, and
I do that with all due respect. I think that basically you are allow-
ing the dysfunctional market to sort of set these prices.

I think that there are some good aspects to the bill that should
be pursued. The notion of demand reductions through a clearing
house or the like, that could be perhaps—once you set up a market,
you have got to think about how it is going to be——

Mr. BARTON. Let me let Mr. Stout answer. I may have a chance
to do a follow-up question.

Mr. FUNKHOUSER. Right.

Mr. BARTON. What is your opinion? Would it help or hurt this
summer?

Mr. StouT. My opinion is that it would hurt. It may not be a
complete——

Mr. BARTON. That is not the answer.

Mr. STOUT. I am sorry.

Mr. BARTON. I thought both of you all would say it would help.

Mr. StouT. I'm sorry.

Mr. BARTON. I would not have asked that question if I thought
you were going to——

Mr. STOUT. I am sorry. I misspoke. It will help, and the reason
I say that——

Mr. BARTON. That is better.

Mr. STOUT. And the reason 1 say that is that it may not be a
complete solution, but it is a step in the right direction. It gets you
pointed where you need to be, especially for this summer.

Mr. BARTON. Okay.

Mr. Stour. If we do not get started in that direction now, it is
going to be too late in another 60 days.

Mr. BARTON. All right. Now, Mr. Stout, what could we do to im-
prove the bill, very quickly, and then I am going to let Mr.
Funkhouser tell me how to improve it in his opinion. If there is
something that is not in the bill, what could we put in the bill or
what could we improve that is already in the bill?

Mr. StoUT. The issues that I was hoping to see in the bill are
already there. So I really do not have anything to suggest to you.
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Mr. BarTtON. All right. Mr. Funkhouser, since you said it would
hurt, what could we do to improve it so that it would help?

Mr. FUNKHOUSER. Mr. Chairman, ] think that the Sections 101
and 102 really depend upon whether you have a functioning mar-
ket that does set just and reasonable rates either in an open mar-
ket or through the FERC, and I think the power for that to really
work for people is going to depend upon that market, and so some-
thing that gives FERC power to still set just and reasonable rates
would bé an improvement, in my opinion, in Sections 101 and 102.

Mr. BARTON. All right.

Mr. FUNKHOUSER. Now, whether the FERC will actually do that
or not is still something to be debated because they have the tricky
problem of trying to deal with that separated generation.

Mr. BARTON. All right. Anything else? '

Mr. FUNKHOUSER. The payment guarantees is probably fraught
with quite a bit of unintended consequences. I mean, I have seen
sort of a minute cap on presentations here, and people have found
ways to kind of get around that from, you know, different questions
and things.

Mr. BARTON. So you do not want people to have to pay for what
they use?

Mr. FUNKHOUSER. | just know——

Mr. BARTON. You want the Arizona producers to send power to
California and not be paid for it?

Mr. FUNKHOUSER. [ think everybody ought to be paid for what
is just and reasonable price for things. I think we have got some-
thing that is fairly dysfunctional. I just know that with the pay-
ment guarantees that are here, take the citizens example. Are we
willing to take the political price we are going to get for whole-
salers to shut off citizens’ utilities because it has not paid its bill
yet or do not have a reasonable guarantee of paying that bill, like
a Public Utility Commission order? And that does not exist right
now.

So you have got to think about what kind of payment are you
willing to take, and Commissioner Massey was trying to make the
point that we are at a point of diminishing returns where we want
to do the right thing, but it has gotten so extreme. It has gotten
so far off the bubble.

Something as reasonable sounding as this in that context just
does not work.

Mr. BARTON. All right. We are going to conclude today’s hearing.
We will resume it on Thursday.

We may have written questions for these two panelists. We real-
ly do encourage you to look at the bill. If there is specific legislative
language that would improve it, we would ask you to forward it to
whichever member of the subcommittee you feel most comfortable
forwarding it with.

We are in recess until Thursday at 10 a.m.

[Whereupon, at 6:19 p.m., the subcommittee was adjourned, to
reconvene at 10 a.m., Thursday, May 3, 2001.]
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Members present: Representatives Barton, Whitfield, Ganske,
Shimkus, Wilson, Shadegg, Fossella, Bryant, Radanovich, Bono,
Walden, Sawyer, Wynn, Waxman, Markey, McCarthy, Strickland,
Barrett, Luther, and Dingell (ex officio).

Also present: Representatives Eshoo and Harman.

Staff present: Jason Bentley, majority counsel; Joe Stanko, ma-
jority counsel; Bob Meyers, majority counsel; Dennis Vasapoli, Fel-
low; Karine Alemian, professional staff; Peter Kielty, legislative
clerk; Andy Black, policy coordinator; Sue Sheridan, minority coun-
sel; Rick Kessler, professional staff; and Alison Taylor, minority
counsel.

Mr. BARTON. The subcommittee will come to order. Apparently
we have two votes on the House floor. So we are going to go vote,
come back probably a little after 9:30. The good news is we have
no opening statements, so we will go right to the panels. I know
we have a number of witnesses from California and we have
worked with Congressman Waxman to make sure that you folks
make your planes this afternoon if at all possible.

So we can stand at recess until approximately 9:30 or 9:35.

Mr. WaxMAN. 10:30.

Mr. BARTON. 10:30, yes, I am on Texas time on my watch. So
10:30 or 10:35, that is right.

[Brief recess.]

Mr. BarTON. I want to apologize to the committee and our wit-
nesses. We want to start our, or continue, our hearing on H.R. 1647
the Electricity Emergency Act of 2001. We had a good start on
Tuesday. We are not going to allow opening statements, but if Mr.
Boucher or Mr. Dingell wanted to say something briefly, I would
be certainly honored to recognize them. Does Mr. Dingell wish to
make a very brief comment before we begin the hearing?

Mr. DINGELL. Mr. Chairman, no. And I thank you for that cour-
tesy.

Mr. BARTON. Then let us start our panel. See if I can—we have
Mr. Hacskaylo, Mr. Hacskaylo, who is the administrator for the
Western Power Administration. Mr. Jeff Stier, he is the vice-presi-
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dent of Bonneville Power Administration. Mr. William~-the Honor-
able William Keese, who is chairman—ahe is here, but he is in a dif-
ferent order. Okay, we have changed the order.

Ambassador Richard Sklar, who is senior—excuse me—energy
advisor to Governor Davis, and Chairman of the Governor's Gen-
eration Implementation Task Force. Then Mr. William Keese, who
is chairman of the California Energy Commission. And last but not
least, Mr. Michael Kenny, who is the executive officer of the Cali-
fornia Air Resources Board.

We are going to start with Mr. Hacskaylo. We will give you 7
minutes. Your statement is in the record in its entirety. We will
give each person 7 minutes, then we will start our questions. Wel-
come to the subcommittee.

STATEMENTS OF MICHAEL S. HACSKAYLO, ADMINISTRATOR,
WESTERN AREA POWER AUTHORITY; JEFF STIER, VICE
PRESIDENT, BONNEVILLE POWER ADMINISTRATION; RICH-
ARD SKLAR, SENIOR ENERGY ADVISOR TO GOVERNOR
DAVIS, CHAIRMAN, GOVERNOR’S GENERATION IMPLEMEN-
TATION TASK FORCE; WILLIAM KEESE, CHAIRMAN, CALI-
FORNIA ENERGY COMMISSION; AND MICHAEL P. KENNY, EX-
ECUTIVE OFFICER, CALIFORNIA AIR RESOURCES BOARD

Mr. Hacsgayro. Thank you, Mr. Chairman and members of the
subcommittee, I am pleased to be here to testify—thank you.
Thank you, Mr. Chairman and members of the subcommittee. I am
pleased to be here to testify on the transmission infrastructure in
the Western United States from the perspective of the Western
Area Power Administration.

As the chairman has indicated, my testimony has been submitted
for the record. I will summarize it very briefly that the Western
Area Power Administration is an agency within the Department of
Energy. We own and operate approximately 17,000 miles of high
voltage transmission line in the Western and Midwestern United
States.

As a large seller of bulk electricity, electricity generated at Fed-
eral dams in the Western United States and as the operator of the
system, of the transmission system, we have a considerable pres-
ence in the electric utility industry. We provide transmission serv-
ice over our facilities in a fair and non-disecriminatory manner pur-
suant to our open access tariff.

In cooperation with other regional utilities and power suppliers
across the West and the Midwest, we have been centrally involved
in the joint planning and construction of high voltage transmission
lines and associated infrastructure throughout the industry, or in
our service territory. Qur contributions to construction projects, in-
cluding our technical expertise, our multi-State orientation, and
the Federal authorities that we have, have helped enhance regional
reliability and facilitate the sale and the purchase of power in the
wholesale marketplace.

In recent years, construction of new power plants and trans-
mission in the Western United States has not kept pace with in-
creased loads, which are caused primarily by strong economic
growth in the region. Western will continue to work with interested
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parties to ensure that transmission reliability is maintained at a
satisfactory level.

In summary, Western Area Power Administration supports a re-
liable transmission infrastructure in the Western United States.
We stand ready to play an appropriate role in addressing con-
strained bottlenecks that inhibit transfers of power and threaten
reliability. Attached to my testimony are maps of the Western High
Voltage Transmission System, the system owned and operated by
the Western Area Power Administration.

With indications of the transmission constraints or bottlenecks,
youw’ll note the abbreviation, TOT, T-O-T. That is the technical acro-
nym with regard to the transmission constraints that the industry
has studied and that as dollars and planning horizons permit, need
to be corrected in time.

With that, Mr. Chairman, that is my statement. I will be pleased
to respond to any questions.

[The prepared statement of Michael S. Hacskaylo follows:]

PREPARED STATEMENT OF MICHAEL S, HACSKAYLO, ADMINISTRATOR, WESTERN AREA
POWER ADMINISTRATION, U.8. DEPARTMENT OF ENERGY

Chairman Barton and members of the Subcommittee, I appreciate this occasion
to testify on the transmission infrastructure in the western United States from the
perspective of the Western Area Power Administration (Western).

Western was established pursuant to Section 302 of Public Law 95-91, the Depart-
ment of Energy Organization Act of 1977. Our mission is to market and deliver reli-
able, cost-based hydroelectric power and related services. Western serves 647 cus-
tomers in a 1.3-million-square-mile area in the central and western United States.
We operate 16,819 circuit-miles of high-voltage transmission line, 258 substations,
and other associated facilities.

As a large seller of bulk electricity and the operator of one of the largest trans-
mission systems in the Nation, Western has a considerable presence in the utility
industry. Western provides transmission service over our facilities in a fair and non-
discriminatory manner, pursuant to our open access tariff.

In cooperation with other regional utilities and power suppliers across the West
and Mid-West, Western has been centrally involved in the joint planning and con-
struction of high-voltage transmission lines and assoriated infrastructure through-
out our service territory. Western’s contributions to construction projects, including
our technical expertise, multi-state orientation and Federal authorities, have helped
enhance regional reliability and facilitate the sale and purchase of power in the
wholesale marketplace.

In recent years, construction of new power plants and transmission in the western
United States has not kept pace with increased loads, which are caused primarily
by strong economic growt% in the region. However, Western will continue to work
with interested parties to ensure that transmission reliability is maintained at a
satisfactory level.

In summary, Western supports a reliable transmission infrastructure in the west-
ern United States, and stands ready to play an appropriate role in addressing con-
strained bottlenecks that inhibit transfers of power and threaten reliability.

Mr. Chairman, this concludes my statement. If you or any members of the Sub-
committee have any questions, I would be pleased to answer them.

Mr. BARTON. Thank you. We are now going to Mr. Stier for 7
minutes. And again, your statement is in the record in its entirety.

STATEMENT OF JEFF STIER

Mr. StiER. Thank you, Mr. Chairman and members of the sub-
committee. I am Jeff Stier, and I am the Vice-President for Na-
tional Relations for the Bonneville Power Administration. As my
te(sitimony indicates, I appreciate the opportunity to appear here
today.
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It also indicates, Mr. Chairman, that the administration has not
taken a position on this legislation. I am here to talk about how
some of BPA’s activities might interact with some of the provisions
in your legislation in order to help inform the subcommittee.

The situation that Bonneville is facing in the Northwest is that
we are a major supplier of electricity for the region. We supply
about 45 percent of the electricity consumed in the four Northwest
States and we are in the midst of what could be the driest year
in the 72 year historical record.

Current run off forecasts for the Colombia River at the Dalles
Dam have us at about the second worst year in the 72 year histor-
ical record. And, the way things have been going, there is every
reason to believe that this could end up being the worst drought
we have seen in the three quarters of a century in the Northwest.

What that means for BPA and for the region, is that we have
substantially less generation this year than we would have in a
normal year, probably on the order of 4,000 to 5,000 megawatts
less generation. This of course has implications for our neighbors
to the South, and has reliability implications for the Northwest.

That bears upon one provision in your bill that I will discuss
briefly in a moment. The other activity that is very significant is
that we have new contracts, new power sales contracts, that take
effect on October 1 of this year. And, we are in the midst of setting
new power rates for our customers.

We have basically three customer classes, We have public pref-
erence utilities, we have investor owned utilities, and we have di-
rect service industries, primarily aluminum smelters.

What we are looking at right now, Mr. Chairman, is a situation
where Bonneville is contracted to serve about 11,000 megawatts of
load starting in October. And we have about 8,000 megawatts of
firm generating resources. What that also means is that we have
a potential exposure to these dysfunctional wholesale electric mar-
kets of about 3,000 megawatts. We are in a position where we may
need to purchase as much as 3,000 megawatts to serve the loads
that we have under contract.

Now, if we actually go into the markets that we are seeing today
and we purchase that amount of power, we could be looking at a
200 to 300 percent wholesale electric rate increase for our North-
" west customers. And since we supply about half, just under half of
the electricity used in the rsgicn, that would have significant im-
pacts for the region’s economy.

We don’t consider that an acceptable outcome, and we have put
together a strategy endorsed by most of our Northwest senators to
minimize that rate increase. Today I am going to discuss that
strategy briefly and how section 102 of the legislation might inter-
act with that,

So the three sections I am going to comment on are section
302(a), section 306 and section 102.

Section 302(a) basically provides for certain emergency powers
that would maximize generation from the Federal Colombia River
lé’ower System upon agreement of the Governors of the Northwest

tates.

I would just like to point out, Mr. Chairman, as you probably
know, but just to make sure that everybody on the subcommittee
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is aware of this, we are actually doing that right now. We have un-
dertaken emergency operations consistent with the biological opin-
ions that govern the operation of the hydrosystem. These are bio-
logical opinions adopted by the National Marine Fisheries Service
and U.S. Fish and Wildlife Service for endangered salmon and resi-
dent fish.

We have very clear authorities that we are exercising now to deal
with system reliability emergencies. And, what those authorities
essentially allow us to do is to curtail certain operations intended
to benefit migrating salmon.

This year, because we have had such a dry year, we have exer-
cised this emergency authority a number of times, most recently in
the month of April. And, I have every reason to believe, based on
the forecast for precipitation in the Colombia Basin, that we will
probably be operating this system under those emergency authori-
ties for most of the summer.

What that actually means, in fact, is that we are currently oper-
ating the hydrosystem to maximize generation. So, on section
302(a), I think we certainly appreciate the chairman and the sub-
committee’s concern about maintaining system reliability. We be-
lieve we are doing that and have the authority to do that.

We have one specific concern with Section 302(a). It is not clear
from the way it is drafted, but it might actually supersede the au-
thorities we now have and that we are now exercising and make
them actually more difficult to use in the event of an emergency.

Section 306 would direct the formation of a West-Wide Regional
Transmission Organization. The subcommittee knows we have been
working with Northwest investor-owned utilities and other North-
west entities for a couple of years now to respond to FERC’s order
and to put together a regional transmission organization comprised
of the Northwest States, Nevada and Utah.

We have filed an initial filing with the Federal Energy Regu-
latory Commission. The Commission recently essentially approved
our filing with some conditions.

On this subject of a West-Wide RTO, I would just like to quote
from a letter that Secretary Abraham sent on April 23 to Chairman
Hebert of the FERC.

The Secretary wrote, “I am aware that some believe a single
RTO in the Western United States is a better solution than the re-
gional approach proposed. The Department supports the develop-
ment of seamless electricity markets. However, we believe the best
way to achieve this goal is to take thoughtful first steps that the
region can support.”

The Secretary goes on essentially to support our RTO West filing
and urged the Commission to consider it and approve it. So, my
testimony on this point, Mr. Chairman, is that we in the region be-
lieve we need to learn to walk before we can run. We are com-
mitted to continued development of RTO West and are responding
to the Commission’s order on that subject.

Finally, Mr. Chairman, I will discuss Section 102. The center-
piece of our strategy, to minimize the October rate increase is to
reduce our exposure to the wholesale electricity markets. One of
our best opportunities to do that is to purchase, at modest rates,
curtailments of industrial loads, primarily industrial loads of our
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direct service industrial customers, which are mostly aluminum
smelters.

If fact, we have begun negotiations with our aluminum industry
customers. The point of that negotiation strategy is that we would
basically pay them to curtail loads, but pay them substantially less
than the avoided cost of the market. And that will allow us—along
with load reductions we are seeking from our public preference cus-
tomers and our investor-owned utility customers, to keep the first
year rate increase below 100 percent.

Essentially, what section 102 could do is basically undermine
that strategy by allowing our industrial customers, primarily direct
service industrial customers, to take the power they have under
contract and resell it into the wholesale market. Which means that
we still have to go into the market and pay hundreds of dollars per
megawatt hour, sell it to those customers for perhaps $60 to $50
a megawatt hour. Then they would be able to turn around and re-
sell it into the market for hundreds of dollars a megawatt hour.

It really doesn’t accomplish your goal, Mr. Chairman, of making
additional power supplies available in the market, and it has sig-
nificant impacts on our ability to minimize our rate increase. So
with that, I would conclude my testimony and invite questioning.
Thanks.

[The prepared statement of Jeff Stier follows:]

PREPARED STATEMENT OF JEFF STIER, VICE PRESIDENT, NATIONAL RELATIONS,
BONNEVILLE POWER ADMINISTRATION, UNITED STATES DEPARTMENT OF ENERGY

Mr. Chairman, distinguished members of the Subcommittee, my name is Jeff
Stier. I am the Vice President for Office of Nationa! Relations at the Bonneville
Power Administration (Bonneville). We appreciate this opportunity to appear today

.and we thank the Subcommittee for its attention to the cgallenges facing the West
Coast electricity market. ‘

The Administration does not have a position on H.R. 1647, the Electricity Emer-
gency Act of 2001. My testimony today will focus on providing you and members
of the Subcommittee with information on the experiences Bonneville has had on
some of the issues addressed in your bill. I hope that this approach will provide the
Subcommittee with useful information and context as it deliberates on the specific
provisions of the bill.

Mr. Chairman, the Pacific Northwest is facing an energy crisis of unprecedented
magnitude. The combination of near-record low streamflows in the Columbia River
Basin, extraordinarily high and volatile wholesale electricity prices and an ex-
tremely tight West Coast power supply has severely challenged Bonneville’s ability
to meet its public responsibilities.

In the near-term, the Pacific Northwest drought has depleted our reservoirs. Lake
Roosevelt, the reservoir behind the Grand Coulee dam, is now at 20 percent of nor-
mal levels for this time of year. In order to reduce electric load and conserve water,
Bonneville has purchased or curtailed over 2,800 average megawatts (aMW) of en-
ergy at a cost of over $460 million. In addition, we have periodically and temporarily
halted operations to assist juvenile salmon in their spring migration through the
hydro system. By not spilling water over the dams, we are preserving more water
for ensuring our ability to reliably meet electric loads.

The drought is also affecting our ability to manage a longer term problem—the
potential of a significant Bonneville rate increase beginning October 1, 2001. Last
fall, the power supply problems in California and the resulting price differential be-
tween wgolesale electricity prices and Bonneville power rates caused Bonneville’s
customers to increase their purchases from Bonneville in the next rate period—fiscal
years 2002-2006. When we finalized our power sale contracts, Bonneville’s contrac-
tual obligations added up to approximately 11,000 average megawatts (aMW)—
about 3,000 aMW more than our available firm resources. Bonneville must, there-
fore, purchase most of that additional power in a volatile wholesale power market.

The most effective step Bonneville can take to reduce the size of the anticipated
rate increase is to decrease our reliance on expensive market purchases until the
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wholesale market normalizes. The Bonneville Administrator has asked customers to
significantly reduce their demand for power in the upcoming rate period. We are ne-
gotiating with our direct-service industrial (DSI) customers to purchase load curtail-
ments and we are asking both our public and investor-owned utility (IOU) cus-
tomers to reduce demand by up to 10 percent. If all of our major customer groups
come forward with the requested load reductions, Bonneville’s anticipated rate in-
crease could be less than 100 percent. The alternative is a wholesale electric rate
increase of 200 percent or more for the first year.

Reducing Bonneville’s dependence on the currently expensive wholesale market is
key to managing through the next few years. In addition, Bonneville has learned
from California’s experience over the last year. The California experience has shown
that all costs must be paid to assure creditworthiness and ultimately, electric sys-
tem reliability. Bonneville’s power rates must be sufficient to recover all of its costs
and continue to assure Treasury repayment.

Bonneville is working to do its part to help meet long-term electric power chal-
lenges. Developers have requested Bonnville to perform generation integration stud-
ies for about 27, 000 aMW of new generation in the Pacific Northwest. Bonneville’s
transmission system represents 75 percent of all high-voltage transmission in the
Pacific Northwest. Most of this system is over 30 years old. Increased electric loads,
the complexities of wholesale power transactions and new generation make it clear
that we must make significant investments in the Northwest system to ensure con-
tinued reliability and to address the electric supply/demand imbalance in the region.

We understand that the importance of these issues to your Subcommittee required
this hearing to be scheduled on short notice. Given the short notice, the Administra-
tion, including Bonneville, has not conducted an interagency review and complete
analysis of The Electricity Emergency Relief Act of 2001.

My comments do not attempt to address legal or policy issues arising out of the
bill. Instead, I hope that information on Bonneville’s experiences with issues ad-
dressed within the bill, will help the Subcommittee as it deliberates on the West
Coast’s near-term electricity probiems.

My testimony is limited to providing factual information on Bonneville actions
and experiences relating to three sections of the bill. These sections are:

¢ Section 302(a) and (c), which would authorize Bonneville to maximize electric gen-
eration at hydroelectric facilities when a Northwest state has declared an elec-
trical emergency and all 8 Governors of the Pacific Northwest states (Wash-
ington, Oregon, Idaho, Montana, Nevada, Wyoming, California, and Utah as de-
fined by the Northwest Power Act) concur.

o Section 306, which would require full participation in a Western-wide regional
transmission organization (RTO) upon agreement by at least 10 of 14 Governors
within the Western Systems Coordinating Council (WSCC). Federal trans-
mission owners such as Bonneville would be authorized and directed to partici-

pate.

e Section 102, which would direct the Federal Energy Regulatory Commission
(FERC) to establish a program to allow retail consumers within the WSCC to
resell, at market prices, a portion of the electricity they would otherwise be en-
titled to consume under contract or applicable regulation.

SECTION 302(A) AND (C)

Section 302(a) and (c) envisions temporarily maximizing electric generation on the
Federal Columbia River Power System (FCRPS) during power emergencies. Some
constraints that limit currently the full operation of the FCRPS for power genera-
tion can be temporarily removed when the Bonneville Administrator declares a
power emergency.

Constraints come from many sources. The FCRPS is a system of multipurpose
projects requiring the system operators (Bonneville, the U.S. Bureau of Reclamation
and U.S. Army Corps of Engineers) to balance multiple authorized purposes—in-
cluding flood control, recreation, transportation, and irrigation in addition to power
generation. Additionally, the federal operator considers their obligations under the
Columbia River Treaty and their tribal trust responsibilities as they balance these
purposes. There are times when meeting one or another purpose in a particular way
may reduce power generation.

Another set of constraints comes from the various environmental laws, in par-
ticular the Endangered Species Act (ESA) and Clean Water Act. The Federal agen-
cies operate under various ESA biological opinions (final or draft) that prescribe or
imply operations that reduce generation of electrical energy. For the FCRPS, this
amounts to approximately 1,000 aMW. Examples of these limitations include spill-
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ing water over the projects instead of generating power, augmenting flows in the
spring, and holding reservoirs at minimum operating pool, ameng others.

The National Marine Fisheries Service (NMFS) 2000 Biological Opinion (BiOp) ac-
tually anticipated that there could be extreme circumstances when the Bonneville
Administrator would need to declare a power emergency to temporarily operate the
hydropower system outside measures set for fish recovery. The Bonneville Adminis-
trator has used the emer%ency powers under the BiOp several times during this op-
eratin%dyear to successfully maximize generation from the FCRPS during times of
need. With the cooperation of the Federal agencies, states, and tribes, Bonneville
is seeking to reach agreement on alternative operations this spring and summer
within the basic parameters of the BiOp.

Bonneville is concerned that section 302 could be read to supersede Bonneville’s
existing authority, which has adequately allowed Bonneville to maximize genera-
tion. The waiver provisions of section 302(c) also raise questions whether, after an
emergency is over, there must be additional mitigation or offsetting actions. Finally,
we would bring to the Subcommitiee’s attention that the definition of “Pacific North-
west” in section 302(a) would include 8 states—several of which have not been in-
volved in, and are not conversant with, FCRPS resource issues. :

SECTION 306

Bonneville and other transmission owners in the Pacific Northwest have devel-
oped an initial proposal to form a Regional Transmission Organization (RTO) called
RTO West. Last week, the Federal Energy Regulatory Commission (FERC) accepted
the scope and configuration of the Northwest proposal for West RTO. The Pacific
Northwest transmission owners (including Avista Corp., Idaho Power Co., Montana

_ Power Co., Nevada Power Co., PacifiCorp, Portland General Electrie, Puget Sound
Energy, and Sierra Pacific, as well as Bonneville) spent almost two years publicly
developing the filing for RTO West in response to FERC’s Order 2000. The proposal
includes not only all the private transmission owners, but also the federal trans-
mission system.

The RTO West proposal would consolidate operations into a single control area
and provide for planning transmission expansion on a regional basis—two critical
areas to improve reliability and facilitate open markets. The FERC commended Bon-
neville and the eight Northwest utilities in RTO West for their “extraordinary col-
laborative process” and for developing a process that includes both public and pri-
vate utilities.

FERC also asked that the RTO West filing utilities file a status report for forming
a West-wide RTO. It said that the RTQO West can serve as an anchor for the ulti-
mate formation of a West-wide RTO. We are concerned that calls providing for a
West-wide RTO may inhibit and slow down progress or the formation of RTO West.

Bonneville and the other filing utilities believe that the best way to achieve the
balance between a healthy Western electricity market and regional reliability
needs—the goal of FERC’s Order 2000—is to create strong, regional RTOs and allow
them to develop seamless market interfaces. This approach allows regional players
to develop systems that take into account regional history and utility practices for
solving regional problems consistent with National policy direction. The RTO West

_ proposal does just that—while calling for the development of seams agreements with
neighboring RTOs to create the seamless electricity markets sought in Order 2000.

SECTION 102

Section 102 appears to share Bonneville’s goal of reducing demand. Currently
Bonneville has contraets with its DSI customers and some utility customers to vol-
untarily curtail power use. In addition, Bonneville is trying to minimize the size of
its coming wholesale rate increase by significantly reducing demand, and therefore
Bonneville’s need to purchase power from the currently expensive wholesale market,
in fiscal years 2002 to 2006.

Of any customer class, Bonneville’s DSI customers are certainly the most able to
curtail load. When power prices skyrocketed, Bonneville paid some of its DSl cus-
tomers to reduce demand by cutting back operations or temporarily shutting down.
Other DSIs had the ability under their contracts with Bonneville to shut down oper-
ations and ask Bonneville to remarket federal power purchased from the agency.
When the remarketing provisions were included in some DSI coniracts in 1996, it
was seen as risky for the companies and potentially beneficial to Bonneville in the
event wholesale power market prices stayed below the cost of Bonneville’s power.
As those markets prices began to increase last year it became apparent that the re-
marketing provision would provide a windfall for the companies. While the compa-
nies were earning over a billion dollars in revenues from remarketing federal power,
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Bonneville was buying power on the expensive wholesale market to meet demand,
which drove up Bonneville’s costs overall. Bonneville’s contracts with the companies
for power sales within the next rate period do not allow remarketing of federal
power.

As Bonneville experienced, any plan that does not allow utilities to decrease de-
pendence on the currently expensive wholesale market will increase rates for con-
sumers. At least in Bonneville’s case, a plan that allows its customers to reduce
their consumption, but not their demand on Bonneville, and to sell power at market
rates will result in a few customers profiting immensely and most others paying sig-
nificantly increased rates.

At this time, Bonneville is headed for wholesale rate increases of 200 percent or
more for the first year after October 1, 2001 unless our customers make commit-
ments to reduce energy use. The basic factor behind such a high increase is that
the demand for power placed on Bonneville by its customers far exceeds Bonneville's
own power resources. To serve this additional power requirement, Bonneville will
be forced to buy the power in the wholesale electricity market. The most immediate
and direct way to decrease the size of Bonneville’s rate increase is quite simply to
decrease the amount of power Bonneville has to buy in the market. CunentF , al-
most all of the region’s aluminum smelters are shut down. We are offering to pay
the companies to continue to curtail their power use by delaying resuming operation
for up to two years. We are seeking load curtailments from large customers of our
publicly-owned and cooperative customers. Finally, as I stated earlier we are asking
both private and public utilities to cut back their energy use by up to 10 percent.

Bonneville believes this strategy to minimize its rate increase by reducing demand
will reduce the impact the energy crisis will have on the region’s economy. Without
overall rate reductions, consumers will see a first year doubling or tripling of Bonne-
ville wholesale power rates that will have severe impacts on the economy.

Adequate authority exists today to reduce load in the short-term to decrease de-
pendence on the currently expensive wholesale market and reduce anticipated rate
increases for all customers as illustrated by Bonneville’s experiences and our strat-
egy to minimize the rate increase.

Bonneville is concerned that a provision such as Section 102 could create a very
unfortunate unintended consequence to any negotiations that Bonneville—or any
other utility, for that matter—would pursue in order to reduce loads. Utilities that
have been at the vanguard of demand side conservation and other load reduction
efforts will lose much of the incentive to continue those efforts if only a select num-
ber of their consumers will benefit. In Bonneville’s case, this provision could under-
mine our effort to reduce our potential wholesale rate increase and the negative ef-
fects such a rate increase would have on the Northwest's economy.

Finally, we have not completed a thorough legal review of sections 102, however,
we are concerned that if those sections agpiy to load served with power provided
by Bonneville, they not only comport with existing contractual requirements, but
also existing statutory requirements. Bonneville’s power sales are subject to mul-
tiple interrelated statutory provisions regarding remarketing and other 1public pur-
poses. These provisions serve to ensure that power marketed by Bonneville is avail-
able at cost to Bonneville’s Pacific Northwest customers, and they are part of the
Northwest’s understanding of their rights and responsibilities with regard to that
" power. They have informed and guided all of our contracts with our customers.

CONCLUSION

Mr. Chairman, in conclusion, Bonneville and the other utilities in the West Coast
electricity market are facing critical challenges. Bonneville is taking aggressive
steps to address these challenges, and our experience has provided important les-
sons. It is my hope that my testimony can give the Subcommittee some examples
from these experiences to guide the deliberations on the Electricity Emergency Act
of 2001. Your attention and leadership on these issues is certainly critical at this
time.

Thank you, Mr. Chairman. I am available to answer any questiens you may have
about Bonneville’s experiences with the West Coast electricity crisis.

Mr. BARTON. We thank you. Congresswoman Eshoo would like to
more formally introduce the next witness.

Ms. EsHOO. Mr. Chairman, thank you very much for once again
extending the courtesies that you have to me since I am not a
member of this subcommittee. I want to welcome all of the mem-
bers of the panel here today, but it is really a special pleasure to
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introduce Ambassador Richard Sklar. He is a great friend and has
been for 30 years.

But more importantly, I think he is a great citizen of California.
And he has done much for our country in his public service. As the
director of Capitol Projects for the city of San Francisco, he re-
formed the city’s Waste Water Program. From 1979 to 1983, he ran
the city’s Public Utilities Commission.

He later joined the construction firm of O’Brien and Kritzberg
where he eventually served as president. In 1997, he was named
by President Clinton as Ambassador to the United Nations and he
was responsible for efforts to reform the U.N.s Management Budg-
etary Financing and Personnel Practices.

That, if anyone, took that one assignment on as their single as-
signment in life, and retired being successful at that, I think we
all stand up and salute. Following his service at the United Na-
tions, he served as President Clinton’s Special Representative for
Economic Reform and reconstruction in Southeast Europe.

I could go on and on about Dick Sklar, but I think the members
of the committee are going to find in him someone that issues the
ground truth. He is really an honest agent on behalf of the public.
He is a doer. He doesn’t allow anything to stand in his way of serv-
ing people and serving them well. And he works with everyone.

He is smart. He is funny. He is a great cook. And I think that
we, in California, are very grateful that he is been appointed by the
Governor to move this situation on. And we look forward to work-
ing with him, and I know that my colleagues on the other side of
the aisle are going to as well when they hear from him.

So, Mr. Chairman, thank you for allowing me to do this here
today, and again, for all the courtesies that you have extended to
a full member of the Congress committee and unfortunately, not a
member of yours. Thank you.

Mr. BARTON. Thank you. Now that you have done the easy things
like reforming the budget at the United Nations, you can go on to
more important things like the Governor’s generation and imple-
mentation task force. The only thing I question about you, sir, is
your judgment by willing to take on such unpopular tasks.

But obviously, you are a public servant in the truest sense. We
welcome you to the subcommittee. Your testimony is in the record
in its entirety, and I would ask that you summarize in 7 minutes.

STATEMENT OF RICHARD SKLAR

Mr. SKLAR, Thank you, sir.

Mr. BARTON. You need to pull that microphone directly in front
of you, please.

Mr. SKLAR. I appreciate what Anna said, that that is true I am
a great cook. The rest we will let you all make judgments about
later on. You are all invited for risotto at my house anytime you
want to come.

Actually, I am coming back from 5 years—almost 5 years in the
Balkans, where I have been doing—I was drafted by the President
from my private sector life in 1996 and did power reconstruction,
airports, and tried to move those countries from communism to a
market economy.

So maybe this isn’t out of line. I was back~——
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Basically, what Anna didn’t say is I have had 35 years in busi-
ness. The government service has been interspersed. I would like
to pick up on what my colleague, Mr. Stier, said. He pointed out,
so I don’t have to, that this is not a California problem. This is a
country-wide problem. It has spread to the Northwest.

Furthermore, it is a worldwide problem. He mentions the alu-
minum industry which is shut down in the Northwest now. And it
was a great blessing for me in Montenegro as I attempted to recap-
ture that industry’s aluminum industry from a bunch of Swiss
traders headed by someone’s name how you all know for other rea-
sons.

It was stolen from them in 1998, and the reason they survived
the last 2 years was the worldwide prices of aluminum went
through the roof because the Northwest producers were down. So
this spreads, this economic impact spreads through the world.

California has a mess now, and it is a self-made mess. The gov-
ernment of California in the period of 1988 to 1993 or 1994 deregu-
lated the electric power industry, and it did it in a terrible way.
It was the responsibility of political persons, but also the lobbyists.
There were $25 million spent by the utilities, whose lobbyists sat
there and did this.

So this is all our mess. That is irrelevant. We are there now, let
us get on with it. What did, in effect, they do? In an industry that
had been regulated for all of its history because it is a monopoly
industry. You can’t have multiple wires running down the street.
They, in effect, were as a homeowner, took all the locks off the
house. They shot the mastiff, and they disarmed the alarm system.

And surprise, people walked in the door and took the jewels out.
They shouldn’t have been surprised, and now we are dealing with
that mess. The fiction of this thing is that California has had its
energy demand skyrocket. Now, if you look at the chart to the left,
the first one of them, that is not the case.

The peak demand that determines how much we need has essen-
tially been flat since 1997. And in fact, this year is 9 percent below
what it was last year. Our demand has not gone up. So what’s hap-
pened? If you take a look at the second chart, you'll see that a
major portion of the supplies suddenly disappeared.

I am a Mechanical Engineer graduate. My dad designed
powerhouses all his life, so it is a world I know a little about.
Powerhouses have mechanical systems that need repair. There’s a
thing called scheduled outages. You plan to send your car into the
shop to have it greased. Reasonable.

Then there are things called forced outages. Oops, we can’t start
today. Something’s wrong. If you look at the left end of that chart,
you’ll see that 4,000 megawatts were typical forced outages for all
of the history in California, going back the last 20 years.

Two years ago, they jumped to 8,000, and now they have jumped
to 12,000. So the utilities somehow found instant problems that
they had to fix. And so, while our demand remained constant, the
supply dropped. And that is like when you have 20 people on the
lifeboat, and there’s only enough water for 19, water becomes a
scarce commodity and scalping took place.

Now, what are we doing about it? California is doing a signifi-
cant number of things about it. We are generating new capacity.
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One -of my jobs, as you described it, is to get 5,000 megawatts of
new facilities on line. The Governor has done his part. He is
cleared the legislative side away.

Five of the great engineering firms in California have volun-
teered star project managers to me and we are moving to do that.
Conservation is under way. We have dropped—we have dropped
the consumption by 9 percent in February, 8 percent in March. So
conservation’s taking place. But we need your help.

And help for you can be quite easy. This Congress, by statute,
mandated that the Federal Energy Regulatory Commission promul-
gate and assure just and reasonable prices for electricity. And what
we need is a transition period, 18 months, 24 months, 2 years, and
not only in California, but in the whole Western system, to bring
this back in balance while we get our regulatory act cleaned up and
undo the mess we made—we made, no one else.

But there’s a history of the Congress doing this. The Natural Gas
Policy Act in 1978 established a 7-year period to bring the natural
gas industry back in balance when there was a fierce shortage, and
the Congress deserves credit for that, a 7-year transition period.

Even more important, and one of my favorites, is the famous sav-
ings and loan situation that the Congress had to deal with, The
Roosevelt era limits on insurance, limits on interest rates and who
you could loan to in the S&L industry were abolished by the Con-
gress in the early 80’s. And you all know what happened,

The industry nearly went broke. And it only didn't go broke, and
the country was safe from an economic banking disaster because
the Congress voted $180 billion to bail the industry out. What they
really did was ensure that the depositors, ma and pa, wouldn’t lose
their money. But it occurred because of a political error, a misjudg-
ment.

What we need from you desperately, what we need from you des-
perately, is to tell the Federal Energy Regulatory Commission to
simply do their job on natural gas and electric energy for a short
period of time while we get the supply well up above demand so
this game playing, this scalping can’t go on.

Just an example, sir, you are from Texas, and you know gas and

- oil. In Texas, down at Houston Ship Channel, natural gas sells for
$5.10 for a million BTU units, $5.03 out in West Texas. That gas
is delivered to New York City for $.45 more and arrives there cost-
ing $5.57. Reasonable.

That same gas shipped westward to California through a pipeline
equally long costs—the transportation costs are 21 times as great,
$9.68 instead of $.45. Now, that doesn’t help the well head pro-
ducer. Someone is gaining that transportation. And we need your
help on those, and we need it short term.

The head of Williams Energy down in Oklahoma, one of the
firms profiting from this, as he had said in the last week, he agrees
this thing has gone wild and crazy and regulatory transmission
and generation restraint is needed. If they say it, and we say it,
and the FERC has the job of doing it, we ask that you get that
message across to them, Thank you, sir.

[The prepared statement of Richard Sklar follows:]
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PREPARED STATEMENT OF RICHARD SKLAR ON BEHALF OF CALIFORNIA GOVERNOR
GRrAY Davis

Mr. Chairman, and members of the Committee, I am pleased to be with you today
to represent California Governer Gray Davis. We appreciate the opportunity to
share California’s concerns about federal action on energy issues.

INTRODUCTION

In the 12 years preceding Governor Davis’ Administration, not a single major
power plant was built in California. Since he has been in office, California has cut
approval times in half, and has licensed 13 major power plants. Eight major power
plants are currently under construction. Four new major plants will be on line this
summer. Three more by next summer. And ten are in the pipeline for 2003.

The Governor has led an unprecedented effort fo speed construction of new power
plants in California. We have streamlined the siting process, offered financial mncen-
tives for completion of plants by this summer, and cut red tape. The Governor asked
me to lead his “Generation Implementation Task Force” to oversee accelerated con-
struction of new power plants. The task force includes project management execu-
tives from Bechtel, URS, Fluor Daniel, PBQD (Parsons, Brinkerhoff, Quade and
Douglas), and A. Teichert and Sons. Our team will coordinate state permitting,
siting, finance, design, and construction efforts to ensure the Governor’s goal of pro-
ducing 15 percent more supply online than demand by 2004.

While the Governor and his team in California are doing everything we can to
build new generation in the state as quickly as possible, we continue fo ask the fed-
eral government to exercise its responsibility to deal with exorbitant electricity
prices in the marketplace.

While we appreciate the Committee’s attempt to address the California situation,
unfortunately, the “Electricity Emergency Relief Act” falls short. The proposal fails
even to acknowledge the primary responsibility the federal government has with re-
spect to our situation in the state: the control of unjust and unreasonable wholesale
prices. Many of the provisions of the legislation would actually impede California’s
efforts to improve supply and stabilize prices. The legislation also invites con-
troversy with respect to its enviromnentaf) provisions, and is weak as it relates to
federal conservation efforts.

UPDATE ON CALIFORNIA ENERGY EFFORTS

Generation: We are determined to develop additional energy supplies in an expe-
dited manner to meet this summer’s anticipated demand. Towards that end, Gov-
ernor Davis has twice streamlined the permitting process, cutting the length of the
process in half, and in some cases, to 21 days. Our goal is to bring 5,000 megawatts
online this summer and a total of 20,000 megawatts by 2004.

In addition to the 